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Usury.—In Douney v. Beach, 8 Chicago Legal News, 138, 
the Supreme Court of Illinois has re-affirmed its previous 
rulings to the effect that although the party agrees to pay | 
a rate of interest in excess of that allowed by statute after | 
maturity, it is nevertheless regarded as in the nature of | 
penalty to secure prompt payment. “In such cases,” the | 
court say, “the penalty is liquidated damages, fixed by the | 
solemn agreement of the parties. When made for the sole 
purpose of securing prompt payment, and understandingly | 
entered into, such contracts are valid at law and may be | 
enforced. The cases that hold this doctrine are so numer- 
ous in this court, it is not necessary to do more than cite a | 
few of them. Lawrence vy. Cowles, 13 Ill. 577; Smith v. 
Whitaker, 23 Ill. 367; Blair v. Chamblin, 39 Ill. 521.” 


| 
| 
| 
| 
| 





First UNITARIAN Society v. FAULKNER.—This case, most 
of which we print elsewhere, is only valuable from the 
fact that it reiterates certain well known principles appli- 
cable to procedure in actions ai law in the federal courts. 
The portion which we print, and also the portion which 
we omit, are calculated to impress practitioners in those 
courts with what some of them, it seems, will never learn, 
that in actions at law, unless the trial court has committed 
some clearly cut and well defined error, or what may be 
reasonably debated as such, it is a waste of their own 
time and of their client’s money to remove the cause to 
the supreme court. Objections which have no stronger 
basis than a ruling upon a question of practice which is 
always left to the discretion of the judge who tries the 
cause ; vague and general exceptions to the charge of the 
court below, and obscure and pointless assignments of 
error, do not avail litigants in that court. Unless the 
losing party can show that the trial court has committed 
a material error affecting his rights, (1) in admitting or 
rejecting evidence, or (2) in instructing the jury, it would 
be better for him to submit gracefully to the result in the 
court below, rather than among an overworked appellate 
bench with frivolous or experimental writs of error. 





Tue Orv, OLp Story.—Since the Justices of the Su- 
preme Court of the United States are frequently obliged, 
not by their own fault, to sit as a committee of law protes- 
sors, for the purpose of delivering lectures on questions of 
practice, to such of the profession as can only learn the fa- 
miliar rules of appellate procedure, as they are beaten into 
them by the experimental process, we suppose that we can 
not-perform a better service than by giving publicity to 
the lectures which they are obliged to deliver. The ex- 
perimenier who has this time been putting the patience of 
the court to the test, is the practitioner who took up from 
the Supreme Court of the District of Columbia, the case of 
the Baltimore, ete., R. Co. v. The Trustees of the Sixth 
Presbyterian Church, elsewhere printed. This gentleman 
seems to have not known that affidavits read on the trial 
of case at law, will not be considered by a court of errors, 
unless made part of the record by a bill of exceptions ; and 
therefore he lost his time, and, what was worse, his clients’ 
money. He certainly chose a very expensive, and withal 
a very solemn and impressive way of acquainting himself 
with this simple rule of practice—a rule which has been 
announced a thousand times in the judgments of the vari- 
ous courts of error, both in England and in this country. 
It is sad to think that a great court must spend its time in 
reiterating such familiar doctrines, for the benefit of youth- 
ful or negligent practitioners; but it isa thing which has 
gone on for many years without any apparent signs of 
abatement, and which, like the Wandering Jew, must still 





go on and on till the end of time. How sad it is to think that 
when an old lawyer dies the vast aggregation of knowl- 
edge which he has succeeded through years of toil in ac- 
cumulating, can not be bequeathed instantaneously and 
en masse to Some young successor. If this could be done, 
the young lawyers would not make such blunders as 
these, nor would courts of error be wearied with the 
constantly recurring task of correcting and punishing , 
them. 





RereaL oF THE Bankrupt Law.—A few spasmodic 
movements iu favor of a repeal of the Bankrupt Law 
broke out about the time of the meeting of Congress, but 
they were by no means general or vigorous, and nothing 
seems likely to come of them. The American Law Record, 
of Cincinnati,:says that at a meeting of the Board of 
Trade directors in that city, Mr. Simpkinson‘took the floor 
and advocated the immediate repeal of the bankrupt law 
by Congress, at the same time presenting a form of a peti- 
tion to be circulated for signatures, urging such a course. 
Mr. Dickinson, however, opposed the measure. He ac- 
knowledged that the law was in many respects faulty. 
Still he thought that some law of the general government 
on the subject was absolutely necessary, and he did not 
believe either in the policy or possibility of securing an 
unconditional repeal of the law. He therefore moved that 
a committee of three be appointed to take into considera- 
tion the preparation of such amendments to the bankrupt 
law as may i best adapted to secure its just and equitable 
operation, and report at some future meeting of the Board. 
The motion was carried, and Messrs. W. 8. Dickinson, 
Judge Stanley Matthews and R. Dymond were appointed 
as said committee. So far, no bill appears to have been 
introduced in Congress repealing the law, but on Monday 
Mr. Hale introduced a bill in the house amending it. A 
few considerations suggest themselves on this question, 
which may be briefly stated: 1. No bankrupt law can be 
devised which will give general satisfaction, because to 
every single bankrupt there are probably ninety-nine 
creditors, each one of whom, while the bankrupt is re- 
leased from liability, gets only a small fraction of his debt. 
It is plain, therefore, that every bankruptcy proceeding 
must be unsatisfactory to the majority, and that any bank- 
rupt law must hence be unpopular. The English bank- 
rupt act of 1869, which seems to have been the result of a 
profound examination of all the difficulties attending the 
subject, has given a great deal of dissatisfaction. 2. The 
vital defect in our bankrupt act seems to rest in the inade- 
quate machinery furnished by the few and widely scat- 
tered federal courts, for its administration. 3. Notwith- 
standing this grave defect, which appears to be without 
remedy, a great commercial nation will never return to 
“the beggarly elements” of forty different insolvent laws 
administered by the local courts of forty different states. 
We have tried that barbarous and tribal system and we 
have outgrown it. We must keep on amending, until we 
get, what we have not now, a uniform system of bankruptcy 
administered by an adequate number of national courts of 
bankruptcy, presided over by one general court of appeal, 
and not by nine such courts, as we now have. 





Fire InsuraANcE—“ Vacant AND UnoccupiEep.”—*“ Call a 
spade a spade ” is a trite saying, but this is what the Su- 
preme Court of Illinois in a late case has been called upon 
to do. In the case of American Ins, Co. v. Padfield, § Chi- 
cago Legal News, 138, they have been called upon to de- 
cide that the words “ vacant and unoccupied ” in a policy of 
fire insurance mean vacant and unoccupied. They would 
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not have been called upon to decide this important ques- 
tion, had not the court below decided it otherwise. Why the 
court below decided otherwise we can not conjecture, un- 
less it were that the defendant wasa bloated corporation 
and the judge a candidate for re-election. Now, we are 
no friend of bloated corporations. They have money and 
we have none, and that is a sufficient reason why we should 
hate them heartily. 
common justice and common law, so common that even a 
bloated corporation is entitled to it in the courts of its 
country (if it has any country), and which neither a judge 
nor a juror can withhold without disregarding his oath. 
This common justice, we are pained to say, the defendant 
did not get in the court below in the case we are consider- 
ing ; but we do not want to be understood as saying that the 
judge intentionally disregarded his oath, or even that he 
was a candidate for re-election; for we do not even know 
who he was. It isimportant, however, to quote the language 
by which the Supreme Court of Illinois demonstrate that 
the words “ vacant and unoccupied” mean vacant and unoc- 
cupied. “ We think there can not be the slightest room to 
doubt,” said Mr. Justice Walker, “that the house was va- 
cant and unoccupied when the fire occurred, and had been 
for two months previously. A fair and reasonable con- 
struction of the language, ‘ vacant and unoccupied,’ is that 
it should be without an occupant, without any person liv- 
ing init. This isthe popular meaning of the language as 
appears from the evidence. Several witnesses knowing 
that no one was residing in it, testified that it was vacant, 
and so would the great majority, if not all persons, say 
the same thing. The language is not used in the technical 
butin a popular sense. If the house had been situated 
when insured as it was when it was burned, and the as- 
sured had answered that it was occupied by a tenant, 
would any one doubt that such representation was false? 
Or suppose assured had owned the property in fee, had 
been, as he was, absent in Missouri, and had received the 
key from the tenant, and he had answered that he was oc- 
cupying the house, although it had been situated as it was 
when it was burned, would any one suppose that the techni- 
cal rule that the fee draws to it for some purposes the pos- 
session, have made the answer true, or that he could have 
answered his warranty, that the house was occupied by 
him? We would suppose no one would so contend. For 
some purposes the law might regard the leaving a few such 
articles in a house as carrying with them possession in their 
owner. But in such cases there must be an intention to 
thus take and hold possession, but here there was no such 
intention by the tenant; on the contrary he disclaimed all 
possession. But such possession is not occupancy in its 
popular sense. We think it clear, from the evidence in the 
case, that the house when burnt was vacant and unoccu- 
pied. That Anderson was notified of the fact and acqui- 
esced in it, and that the condition that it should remain oc- 
cupied was broken, and the policy became void, and the 
company [were not liable] to pay any portion of the loss.’ 





Common Carriers— Liability for Goods Taken by Le- 
gal Process. 


In Redfield on Railways, Vol. 2, p. 158, it is said to be set 
tled that the bailee may defend against the claim of the bail- 
or, by showing that the goods were taken from him by legal 
process. And in a note he adds: “If this defence were 
not valid it might compel the party to resist the acts of a 
public officer in the discharge of his duty, which the law 
will never do.” Ibid., note 27, p. 158. This doctrine is 
munported by the following cases: Bliven v. Hudson River 
R..Co. 36 N. Y. 403 ;.s.c., 35 Barb. 191; Van Winkle v. United 
States Mail Steamship Co., 37 Barb. 124; Burton v. Wil- 
kinson, 18 Vt. 190; Stiles V. Davis, 1 Black, 106. It has 


recently been re-affirmed by the Supreme Court of Indiana 
in the case of the Ohio & Miss. R. Co. v. Yohe, 8 Chicago 
Legal News, 139. “The question presented,” said the | 


But nevertheless there is a species of 





court, speaking through Downey, J., “is this: Is a com- 
mon carrier of goods excused from liability for not carry- 
ing and delivering the goods, when they are, without any 


act, fault or connivance on his part, seized by virtue of 
b] b 


legal process, and taken out of his possession? It is im- 
possible for the carrier to deliver the goods to the con- 
signor when they have been seized by legal process and 
taken out of his possession. The carrier can not stop, 
when goods are offered to him for carriage, to investigate 
the question as to their ownership. Nor do we think he 
is bound, when the goods are so taken out of his posses- 
sion to follow them up and be at the trouble and expense 
of asserting the claim thereto of the party to or for whom 
he undertook to carry them. We do not think it material 
what the form of process may be. In any case the carrier 
must yield to the authority of legal process. After the 
seizure of the goods by the officer, by virtue of the process, 
they are in the custody of the law, and the carrier can not 
comply with his contract without a resistance of the pro- 
cess and a violation of law. The right of the sheriff to 
hold the goods involved questions which could only be de- 
termined by the tribunal which issued the process, or some 
other competent tribunal, and the carrier had no power to 
decide them. If the goods were wrongfully seized, the 
plaintiffs have their remedy against the officer who seized 
them, or against the party at whose instance it was done. 
As between these parties, the process would be no justifi- 
cation if the plaintiffs were the owners and entitled to the 
possession of the goods. It makes no difference, we think, 
that the process was issued by a tribunal of a state differ- 
ent from that in which the plaintiffs reside. The rule 
must be the same as in a case where the process emanates 
from a court in the state of the plaintiffs’ residence. It 
can not be denied that the carrier must obey the laws of 
the several states in which it follows its calling. The laws 
of Illinois which give force and effect to a writ of replevin 
must be obeyed. It can not say to the sheriff, who is 
armed with a writ issued in due form of law, commanding 
him to take the property, that it has executed a bill of' la- 
ding and thereby agreed to transport the property to 


another state, and therefore he can not have it. The sheriff 


would have the right, and it would become his duty to call 
out the power of the county to aid in serving his lawful 
process. The carrier is deprived of the possession of the 
property by a superior power—the power rf the state— 
the vis major of the civil law—and in all things as potent 


and overpowering, as far as the carrier is concerned, as if 


it were the ‘act of God’ or ‘the public enemy.’ In fact, 
it amounts to the same thing. The carrier is equally pow- 
erless in the grasp of either.” 

The court added to the rule the important qualification 
that in order to relieve himself the carrier must show that 
he gave to the consignees immediate notice of the seizure. 
Another distinction which might be taken would seem to 
be between a case of seizure under process void on its face, 
and process valid, or merely erronoous. In the case of 
void process, where the officer and all assisting him would 
be trespassers, it might be proper to require the carrier to 
show that he had not yielded the goods without a contest. 
But still the distinction between void and erroneous pro- 
cess is often, perhaps, more refined than it is sensible or 
practical. Certainly plain men of business ought not to 
be held responsible for not possessing a nice understand- 
ing of it. 





Hayfork Commercial Paper. 


We intend to keep our readers posted as to the exploits 
of the hayfork and patent-right fiend, if it takes all sum- 
mer. This ubiquitous individual has attempted within the 
past few years to engraft novel exceptions and distinctions 
upon the law of commercial paper, and to convert the 
courts of justice into a Freedman’s Bureau for the protec- 
tion of the honest farmer. In some of the states he seems 
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to have succeeded ; as, for instance, in Illinois, where the 
fact that the honest farmer could not read very well, and 
his horses were restive, was held a sufficient excuse for his 
signing, in his corn-field, an instrument which he had 
never read, and delivering it to a total stranger. Sims v. 
Bice, 2 Cent. L. J. 689. 
into a pretty clearly defined issue between the granger on 
the one side, and the bloated capitalist on the other. The 
former insists that the most essential rule of the law mer- 
chant shall be altered in order to guard his tender inno- 
cence against the wiles of the ubiquitous individual afore- 
mentioned ; while the latter is such an old fogy as to insist 
that it is for the interest of commerce that doctrines en- 
grafted upon the common law by the great Lord Mans- 
field, for the security of those dealing in private commer- 
cial paper, which constitutes the greater part of the ex- 
changes of the world, shall not be repealed. The last case on 
the subject is Brown vy. Reid, which we elsewhere reprint 
from Kay & Brother’s Weekly Notes of Cases. The ubi- 
quitous personage aforesaid succeeded in this case in con- 
vincing the honest simplicity of a Pennsylvania farmer 
that if he would consent to act as agent for his “hay and 
harvest grinders,” he could clear from his brother farmers 
the modest profit of two hundred dollars on every two 
hundred and fifty dollars’ worth of goods sold. He, there- 
fore, eagerly signed a printed agreement which had its 
date and the place for affixing his signature on the left 
hand side, by which he promised to pay to J. B. Smith or 
bearer fifty dollars, “six months after date,” “when I sell by 
order two hundred and fifty dollars’ worth of hay and 
harvest grinders.” The report does not say whether or 
not he was able to read very well, or whether he had left 
his spectacles at homé, or whether his horses were restive. 
Certain it is, however, that his curiosity did not detect a 
blank space extending vertically through the printed mat- 
ter near the centre, nor did he perceive that a single clip 
of the scissors through that space would convert the in- 
strument, by a sort of presto-change, from a conditional 
agreement to pay fifty dollars out of the proceeds of sales 
ot “hay and harvest grinders,” into his negotiable promis- 
sory note for two hundred and fifty dollars, payable to Smith 
or order “without defalcation or stay of execution.” 
he had noticed it, it would have been impolite to call 
Smith’s attention to it, since it would not be presumed 
that Smith would be so naughty as to cut the paper in two. 
Of course not. Had the honest farmer not heard from his 
infancy up that every man is presumed to be innocent 
until he is proven guilty? Even had he noticed this pecu- 
liarity in the instrument, what right had he, then, to sup- 
pose that Smith would do such a thing? Why, it does not 


appear that Smith has even yet been proven guilty of 


doing so, in a direct proceeding in a court of competent 
jurisdiction, although it is to beepresumed that the honest 
farmer aforesaid is looking around for him with a pitch- 
fork. Well, honest farmer Brown, in order that he might 
avoid paying that two hundred and fifty dollars, felt ob- 
liged to ask the Supreme Court of Pennsylvania to repeal 
the law-merchant in that state, and to overrule their pre- 
vious decisions upon the subject of the forgery and altera- 
tion of commercial paper. This they very pointedly re- 
fused to do. “The principle is,” said Mr. Justice Shars- 
wood, “that if the maker of a bill, note, or check issues it 
in such a condition that it may easily be altered without 
detection, he is liable to a bona fide holder who takes it in 
the usual course of business before maturity. The maker 
ought surely not to be discharged from his obligations by 
reason or on account of his own negligence in executing 
and issuing a note that invited tampering with.” But 
even this case is a substantial triumph for the granger side 
of the question; for the question of negligence or no neg- 
ligence in executing the note is to be left to the jury, and 
there is no doubt whatever as to the verdict which a jury 
of honest farmers will render in all such cases. The les- 


The question has resolved itself 


If 





son, then, of these cases to commercial men is this: Never 
take a farmer’s note until you have looked the said farmer 
up and investigated the transaction which resulted in the 
making of it. 

For an extended discussion of this question, see Shirts 
v. Overjohn, 2 Cent. L. J. 423, and note. 


McKee’s Case. 


By far the most important of what are known as the 
Whiskey Ring Trials, closed on the 31st ult. at Saint 
Louis. The defendant, William McKee, is one of the pro- 
prietors of the Saint Louis Globe-Democrat, a daily journal 
of extensive circulation and influence, Republican in poli- 
tics. For thirty years he has lived in Saint Louis, durin 
the whole of which time he has sustained an unblemishe 
character for integrity and honor. The trial took place in 
the Circuit Court of the United States, before Hon. John 
F. Dillon, the Circuit Judge, and Hon. Samuel Treat, the 
District Judge,—the case having been adjourned 
from the district court. The government was repre- 
sented by Hon. D. P. Dyer, the District Attorney, 
and by Hon. James O. Broadhead and Lucien Eaton, 
Esq., special counsel, who were also assisted by Mr. 
Bliss and ‘Mr. Peddrick, the Assistant District Attor- 
neys. The defendant was represented by Hon. Dan- 
iel W. Voorhees and ex-Judge B. W. Hanna, of 
Indiana, by Gen. W. H. Hatch of Hannibal, Mo., and by 
ex-Judge Henry A. Clover, and ex-Judge Chester H. Krum 
of Saint Louis. The indictment was for conspiracy to de- 
fraud the government out ef its revenue on distilled spirits. 
It was founded on § 5,440, of the revised Statutes of the 
United States, and charged substantially that on February 
1, 1874, McKee did conspire with Bevis and others named 
to defraud the United States out of the internal revenue 
tax then and there imposed on each of one million gallons 
of proof spirits to be thereafter distilled. To this indict- 
ment a plea of not guilty was entered some weeks since ; 
but the counsel for the defendant withdrew this plea and 
interposed a demurrer. This demurrer amounted to little 
more than a mere verbal criticism of the indictment—an im- 
peachment of its grammar, and not of its substance. The 
stress of the argument adduced in favor of it was, as we un- 
derstand it, that it was absurd to charge a conspiracy to de- 
fraud the government of a tax “then and there imposed” on 
spirits “thereafter to be distilled.” The demurrer was zeal- 
ously argued by Judges Krum and Clover for the defendant 
and by Mr. Broadhead and Mr. Eaton for the government. 
Judge Clover seems to have succeeded in boiling down his 
objections to the indictment into the following language, 
which he is reported to have used: “TI still insist upon 
the principle Ihave first enunciated to the court, that this 
indictment is bad, on the principle that there not being 
anything necessarily criminal in an attempt to defraud the 
United States of this tax, this fraud could be perpetrated 
by the use of means not criminal in themselves.” At the 
conclusion of the argument, which consumed most of the 
first day’s proceedings (Jan. 20), Judges Dillon and Treat 
briefly consulted together, and then Judge Dillon, in a 
clear and well digested opinion, proceeded to announce the 
judgment of the court. The learned judges had no diffi- 
culty in overruling the demurrer, although they appear to 
have had some difficulty in understanding the arguments 
adduced in support of it. As soon as the judgment of the 
court was announced, Mr. Voorhees, for the defendant, 
withdrew the plea of not guilty, and a jury was then im- 
paneled. This jury was composed of men selected from 
various portions of the Eastern District of Missouri, 
and was much above the usual grade ot intelligence 
which is found in the jury box. Their names were: A. 
K. Wilson, Clement Byce, Jacob Trump, John G. McKee, 
O. D. Lyne, H. F. Somers, John Elliott, John Hill, J. H. 
Kendall, Thos. G. Hutt, 8S. G. Butler, and James W. Shel- 
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ton. The hearing of the testimony lasted several days. 
The evidence established, as was fully admitted by the de- 
fence, a conspiracy extending over a period of four years, 
which embraced nearly all the distillers and internal rev- 
enue officials at Saint Louis. The plan of organization 
and internal workings of this conspiracy were minutely 
detailed by the witnesses, but we have not space even to 
recapitulate them. The disputed question in the case was, 
did McKee belong to this conspiracy? In order to prove 
this, it was necessary to show that he received a portion 
of the money which, as was alleged, was divided among 
the conspirators, the gains of their operations. The prin- 
cipal evidence offered to prove this, was testimony as to 
the declarations of Leavenworth, a gauger, now deceased, 
who, it was alleged was the agent who regularly disbursed 
to McKee his allotted share of the spoils, and also testimony 
as to the declarations made to Leavenworth by the con- 
— (Megrue) who had given him, from time to time, 

is money to disburse. The question of the admissibility 
of this evidence was discussed wiih rare ability on both 
sides. After maturely considering the question, the court, 
through Judge Dillon delivered a written judgment, holding 
that the testimony of the conspirator Megrue as to the 
directions he gave Leavenworth when he gave him these 
funds, was clearly competent, and that Leavenworth’s dec- 
larations as to a he did with the money were “ compe- 
tent to explain the act of receiving other like funds con- 


tinuously from week to week, and to show the relations of 


these persons to the transaction and to each other,” but 
not to connect the defendant with the conspiracy, unless he 
was otherwise connected with it. By an arrangement of coun- 
sel, the opening argument was made by Gen. Hatch. It was 
on the whole a very creditable effort. Mr. Dyer followed 
in a very powerful, hard-hitting and telling speech. Mr. 
Voorhees followed for the the defence in what was truly a 
great jury speech. He overwhelmed the government's 
witnesses with a storm of the bitterest denunciation. He 
“travelled out of the record,” and expressed his private 
convictions of the defendant’s innocence, derived from his 
confidential intercourse with him, and retailed to the jury 
the defendant’s declarations about his unsullied family his- 
. a which, in our judgment, an advocate should 
not do. 

Mr. Broadhead concluded for the government in a some- 
what dry, but logical and weighty speech, which was lis- 
tened to with great attention by the jury, and which, no 
doubt nescd them more than any of the other speeches 
made in the case. On the tenth day of the trial, Judge 
Dillon delivered to the jury an elaborate written charge, 
exceedingly fair and well-tempered. Upon the main ques- 
tion of law, the weight to be given to the testimony ot co- 
conspirators, he charged them in substance that this testimo- 
ny ought to be received with great caution and ought to be 
corroborated ; but that he could not instruct them, as mat- 
ter of law, that it must be disbelieved unless corroborated. 
It was before them, and the weight to be allowed to it was 
ultimately a question for them, and in the determination of 
which the court could not materially aidthem. The learned 
judge concluded in the following words : “ The sense of duty 
faithfully and conscientiously discharged goes with us 
through life, and one of the recollections which never fails 


to give deep and tranquil satisfaction is the recollection of 


duty thus performed.” After being out eleven hours, the 
jury returned a verdict of guilty. Weare not without an 
opinion as to whether this verdict ought to have been re- 
turned; but as this question will no doubt be argued before 
the court on a motion for a new trial, it is perhaps better 
not to discuss it here. We can not avoid saying in conclu- 
sion, that the conduct of the Saint Louis Republican in mak- 


ing covert thrusts at the defendant during the progress of 


the trial, and in gloating over the verdict which has been 
rendered, squenete from a spirit which generous and mag- 
banimous men must abhor. 





Reorganization of the Federal Judiciary — Mr. Mc- 
Crary’s Bill. 


The following is the full text of the bill recently intro- 
duced by Mr. McCrary of Iowa, to reorganize the federal 
judiciary. It was introduced into the house of represen- 
tatives, January 6, was read twice and ordered to be 
printed. 


A Bitz To RE-ORGANIZE THE JUDICIARY OF THE UNITED STatEs.— 
Be it enacted bg the Senate and House of Representatives of the United 
States in Congress assembled, that on and after the first day of Septem- 
ber, eighteen hundred and seventy-six, the several district courts of the 
United States shall, in addition to the authority and jurisdiction now 
vested in said courts, have original jurisdiction within their respective 
districts concurrent with the circuit court in all cases cognizable by said 
circuit courts. The several district judges shall also possess and exer- 
cise, concurrently with the circuit judges, al] the jurisdiction, powers, 
and authority heretofore exercised by said circuit judges. 

Sec. 2. That the several Circuit Courts of the United States shall 
have and exercise no jurisdiction in cases of appeals or writs of error al- 
lowed, taken, or sued out after the said first day of September, eighteen 
hundred and seventy-six. : 

Sec. 3. That actions or prosecution commenced in any of the state 
courts, and which, under existing law, might be removed for trial into 
a circuit court of the United States, may be in like manner, and by like 
proceedings, and with the same effect, removed into the nearest circuit 
or district court, unless the parties thereto shall otherwise agree: Pro- 
vided, that in cases where the nearest district court is held at the same 
place as the circuit court, the case shall, unless the parties otherwise 
agree, be removed into the circuit court. 

Sec. 4. That any of the said circuit courts may, after the said first day of 
September, transfer for trial to the district court most convenient to the 
parties litigant, or to any district court agreed upon by such parties liti- 
rant, any cause which may then be pending in such circuit court, and the 
istrict court to which said cause may be transferred shall proceed there- 
in to final judgment, the same as ifsaid cause had been originally brought 
therein after said first day of September. 

Sec. 5. That there shall be established in each of the circuits of the 
United States a court to be called the court of appeals, which shall have 
appellate jurisdiction of all cases arising in the several circuit and dis- 
trict courts within said circuits, respectively. The justice of the supreme 
court assigned to the circuit, the circuit judge thereof, and the several 
district judges of the distict comprising the circuit, shall be the 


| judges of said court of appeals. In all of said circuits, except the first, 


third, and ninth, any five of said judges may hold acourt. In the said 
first, third, and ninth circuits any three of said judges may hold a court. 
The justice of the supreme court, or, in his absence, the circuit judge, 
if present, shall preside ; if both be absent, the district judge senior in 
office shall preside. In the absence of a quorum, any judge may ad- 
journ the court from day to day. 

Sec. 6. That such court of appeals shall have a seal, the form and de- 
vice of which shall be prescribed by its presiding judge. It shall also 
have a clerk, to be appointed by, and removable at the pleasure of, the 

residing justice. Such clerk may, with the approval of the court, to 
Be entered of record, appoint a deputy, who, in case of death or resigna- 
tion of clerk, may perform the duties of clerk until another shall be ap- 
pointed. Every such clerk shall take the oath and give the bond, with 
sureties, prescribed by law for clerks of district courts. Process shall 
run in the name of the presiding justice, shall be under the seal of the 
court, and signed by the clerk. 

See. 7. That the marshal of the district in which said court shall be 
held shall attend the sittings of the court, and, under the directions of 
the Attorney-General of the United States, shall provide such rooms as 
may be necessary, and for all incidental expenses of the court, including 
crier, bailiffs, and messenger, inthe same manner that the marshal of 
the District of Columbia now provides for the Supreme Court of the 
United States. 

Sec. 8, That an ones! may be taken to the court of appeals from any 
final judgment or decree of any circuit or district court within 
the circuit, when the amount claimed or the value of the 
property in controversy exceeds five hundred dollars, and in 
other cases if the circuit or district judge shall certifi 
that the adjudication involves a question of general importance. Suc 
appeal shall be taken within ninety days after the entry of the judgment 
or decree sought to be reversed. Upon such appeal the court shall re- 
view such judgment or decree upon the questions of law and fact arising 
upon the record, and may affirm, modify, or reverse the same, or may 
order a new trial or such other proceedings to be had in the proper dis- 
trict court as shall be just. The judgment or decision of such court of 
appeals upon any appeal shall be remitted to the court appealed from, 
te be enforced according to law. The said courts shall have power to 
issue writs of scire facias, habeas corpus, and all other writs which may 
be necessary to the exercise of their jurisdiction, and agreeable to the 
principles and usages of iaw. EL 

See. 9. That to render an appeal under the provisions of the forego- 
ing section effectual for any purpose, a bond shall be executed on behalf 
of the appellant, by at least one sufficient surety, to the effect that the 
appellant will pay all costs and damages which may be awarded against 
him on the appeal, not exceeding two hundred and fifty dollars. If the 
appeal be from a judgment or decree directing the perment of money, it 

not stay the execution of the judgment or decree unless a bond 
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with surety as aforesaid, shall be executed to the effect that if the judgment 
or decree appealed from, or any part thereof, be affirmed, or the appeal 
be dismissed, the appellant will pay the amount directed to be paid by 
the judgment or decree, or the part thereof as to which the judgment or 
decree shall be affirmed. The bonds prescribed by this section may be 
in one instrument or several, at the option of the appellant ; such bonds 
shall be of no effect unless they shall be accompanied by the affidavit of 
the surety or sureties, showing that he or they are worth double 
the amount specified therein over and above all debts and liabilities, and 
such bond and affidavits are filed with the clerk with whom the judg- 
ment or decree appealed from was entered. In other cases, a stay of ex- 
ecution may be granted upon such terms as any judge of the court may 
prescribe. : 

Sec. 10. That cases pending in any circuit court on the said first day 
ot September upon appeal or writ of error shall be heard and determined 
by such circuit court in the same manner as if this act had not been 

assed. 

Sec. 11. That the said courts of appeals shall, respectively, adopt such 
tules as they may deem proper to regulate the manner of taking such 
appeals. They may also establish such other rules as they may deem 
necessary for the regulation of the practice of their respective courts, 
and may, from time to time, alter and revise the same. 

Sec. 12. That an appeal may be taken from the final judgment of a 
circuit or district court in any criminal action to the proper court of ap- 
peals within ninety days after the entry of such judgment, but such ap- 

eal shall not operate as a stay of proceedings, unless it is so ordered 

y a judge of the court. The judgment or decision upon such appeal 
shall be remitted to the circuit or district court appealed from, to be en- 
forced according to law. 

Sec. 13. That terms of the said court of appeals shall be held in the 
several judicial circuits at the following places: In the first circuit, in 
the city of Boston; in the second circuit, in the city of New York; in 
the third circuit, in the city of Philadelphia; inthe fourth circuit, in the 
city of Baltimore; in the fifth circuit, in the city of New Orleans; in 
the sixth circuit, in the city of Louisville; in the seventh circuit, in the 
city of Chicago; in the eight circuit, in the city of Saint Louis; in the 
ninth circuit, in the city of San Francisco. The first term of said court 
of appeal shall be held at each of said places on the first Tuesday in No- 
vember, eighteen hundred and seventy-six, at which time the several 
courts shall, by an order to be entered of record, fix the times at which 
said courts shall be*thereafter held, which times may be from time to 
time changed by the court in the same manner, but no change shall take 
effect until three months after the same has been made and entered of 
record, and published in such manner as the court shall order. *Ad- 
journed terms may also be held from time to time, as, in the judgment 
of the court, the public interests shall require. ; 

Sec. 14. The decision of the court of appeals upon questions of fact, 
shall in all cases be final and conclusive ; bat a review upon the law may 
be had, upon writ of error or appeal in the manner now provided by 
law to the Supreme Court of the United States, from every final judg- 
merit or decree rendered upon any decision of a court of appeals where 
the matter in controversy exceeds the sum or value of ten icaenel dol- 
lars, or where the adjudication involves a question upon the construction 
of the constitution of the United States or any treaty or revenue law of the 
United States, or where the court shall certify that the adjudication in- 
volves a legal question of sufficient importance to require that the final 
decision thereof should be made by the supreme court. Such writ of 
error or appeal shall be sued out or taken within one year after the entry 
of the judgment or decree sought to be reviewed. he supreme court 
may affirm or modify or reverse the judgment or decree brought before 
it for review, or may direct judgment or decree to be rendered, or such 
further proceedings to be had as the justice of the case may require. 
The judgment or decision shall be remitted to the proper circuit or dis- 
trict court, to be enforced according to law. 

Sec. 15. That commissioners who have been appointed by any circuit 
court in any district, by virtue of any act of Congress, shal] be deemed 
commissioners for the district court of such district, and the several dis- 
trict courts shall hereafter have the same powers to appoint and remove 
commissioners, as have heretofore been possessed and exercised by the 
circuit courts. 

Sec. 16. That any judge who shall, inthe pursuance of the provisions 
of this act, attend any court of appeals at any place other than his own 
residence, shall be allowed his reasonable expenses for travel and attend- 
ance, to be certified by the clerk and paid by the marshal of the district 
in which such court shall be held, a allowed to him in his accounts 
with the United States. 

See. 17. That the clerks of the said courts of appeals, and the marshals 
attending the same, shall be allowed the same compensation for their ser- 
vices, respectively, as are now allowed by law to the. clerk of the Su- 

reme Court of the United States, and the marshal of the District of 

Solumbia for similar services, and shall have the like remedies for col- 
lecting the same. 

Sec. 18. That section six hundred and ten of the Revised Statutes of 
the United States, be, and itis hereby repealed, and the following is en- 
acted in lieu thereof: The chief justice and each justice of the supreme 
court may attend any term of the circuit or district court within his 
circuit, and when so attending shall sit in, and preside over, said court. 


Mr. McCrary is entitled to the public thanks for drawing 
the attention of Congress to this subject; but the remedy 
which he proposes is utterly inadequate to the end sought, 
and it is even doubtful whether, if enacted without modifi- 





cation, it will not produce more evils than it will mitigate. 
The creation of strong intermediate courts of appeal is an 
urgent necessity, and the non-existence of such courts 


works in many cases an absolute denial of jus- 
tice. The fact that no mode is provided for re- 
viewing the decisions of the circuit and district 


courts in criminal cases isan anomaly in our system of ju- 
risprudence, and a thing which ought not to be tolerated in 
a free country. The history of criminal trials in England, 
and of some trials which have taken place in the federal 
courts in this country, shows that the wisest and best judges 
are at all times liable to error, and sometimes liable to be- 
come arbitrary and oppressive under the consciousness that 
their decisions are not subject to judicial review. 

We have good reason to believe that the nisi prius busi- 
ness in most of the circuits is already in arrears, although 
the district as well as circuit judges are working with 
scarcely any intermission.* . 

Such a court of appeals as Mr. McCrary proposes to con- 
stitute in each circuit—a court composed of the circuit jus- 
tice, the circuit judge and the district judges sittng in bane 
—a court in which nearly all the important business aris- 
ing in the circuit would be re-litigated as fully as is done 
in the state courts of last resort,—would indeed relieve the 


* We are credibly informed that in the Southern District of New 
York it takes three years to reach a final hearing in an equity case. In 
the debtor communities of the west, the several circuit courts are 
crowded with a volume of litigation much greater than the population 
of the various districts would indicate. This will appear from letters ad- 
dressed to Mr. McCrary by Col. M.M. Price, clerk of the United States Cir- 
cuit Court for the Eastern District of Missouri, and by Col. E. R. Mason, 
clerk of the same court for the District of Iowa, in response to a series 
of questions propounded by Mr. McCrary. Col. Price writes as follows: 


Ist. The number of cases on our docket at the commencement of last term was 
379, 2d. The number of cases which went over at the last term without trial, for 
want of time to try them, is 297. 3d and 4th. The spring term of the court oc- 
curring in March, when the supreme court is in session, is never attended by 
the supreme justice, but is attended only by the circuit and district judges. The 
judges sit together during the morning hour for the disposition of law questions, 
and occasionally, where it is requested and it is practicable to grant the request, 
for the trial of important jury cases. At each term of the court there are usually 
fifteen or twenty appeals, some bankruptcy, some admiralty, and some miscel- 
laneous. The first time of the circuit judge is given to the disposition of these, 
which usually consumes a week or ten days, the district judge meanwhile try- 
ing law cases. When the appeals are closed the circuit judge gives his time to 
the hearing and trial of causes in which a full bench is desired or deemed to be 

sroper. He usually remains three weeks when he leaves for the court at Little 
Rock and the court is continued in session by the district judge for three or four 
weeks longer, until the regular term of the district court. The-same course is 
pursued at the fall (September) term, when the supreme justice for about two 
weeks and the circuit judge for about three weeks are in attendance, the district 
judge continuing the session three or four weeks longer. The bar very much pre- 
fer that the judge should sit together more than they are able to do, and the 
judges very often sit separately, not from choice but necessity, or on account of 
pressure of business. 

5. Regular terms last about two months, each with an adjourned term of sev- 
eral weeks. This has no reference to the large amount of business transacted at 
chambers, which during the past year has been very large. 6th. The business 
of this court is constantly increasing, particularly, in chancery. 

In Col. Mason’s letter, which appears in the Des Moines Register of 
January 21, we found the following statements: 


Ist. At commencement of last term of this court, there were pending 250 law, 
and 170 equity cases, making a total of 420 cases. The number of cases on the 
docket is really much larger than the docket shows, for the reason that in many 
instances, particularly in R. R. foreclosure cases, there are contested interven- 
ing claims, made so that in reality one case frequentiy contains 15 to 20. I have 
made an approximate estimate of the value of property in litigation on the 
docket, taking as my guide the amount claimed, and find it to be the sum of 
$————.. 2. It is impossible to correctly state the exact number of cases con- 
tinued for want of time to try them. At last term a large number of cases said 
to be ready for trial, were continued—many of them—because of the uncertainty 
of being able to reachthem. 3. The May term of this court, is usualiy attended 
by all three judges, viz ; Miller, Dillon and Love, and they usually sit separate- 
ly, except during the morning hour for disposition of motions, demurrers, etc. 
This they do from necessity , that is, because in no other way could the busi- 
ness of the court to any considerable extent be done in the limited time at the 
disposal of the judges, before other courts come on. In the fall the terms are 
held by the cireuit and district judges. 4. Latverly the district judge has not re- 
mained but very little longer (say a day or two), then the circuit judge, he be- 
ing compelled to attend terms of the district court held in other divisions of this 
district. The circuit judge remains here until called to another district. Judge 
Love is compelled to hold district courts in four places in the state, or eight 
terms each year, which very much restricts the time he can give to the cireuit 
court. 5. The court has an actual session here of about one month in the spring 
and one month in the fall. The judges sitiing apart, as they do, transact as 
much business in the two months as they would in four or five months sitting 
together. 6. The business is increasing. It was steadily increasing before the 
act of March 3d, 1875, and since that time has rapidly increased. There is a gen- 
eral conviction, on the part of the bur, that some provision should be made to 
increase the judicial force, as the cases are accumulating in spite of all the efforts 
of the judges to keep down arreages. Since the amount necessary to take an ap- 
peal has been cael to $5,000, the bar often request a full bench in cases within 
that amount, which the judges are frequently obliged to deny for want of time. 
A special term attended by Judges Dillon and Love, to dispose of chancery bus- 
iness, has just been concluded here without finishing the business for want of 
time, Judge Dillon being compelled to go to St. Louis to attend a term of court 
there, and Judge Love to go to Keokuk to attend a term of the district court at 
that place. 
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Supreme Court at Washington, but would effectively block 
in some, if notall, the circuits, the nisi prius business in the 
circuit and district courts. Is it not better that such litiga- 
tion as finally reaches the supreme court should be delayed, 
than that aggrieved persons should be turned away from 
the Temple of Justice when they approach it for the first 
time ? 

Our views are, then, 1. That the creation of intermediate 
courts of appeals is a necessity which ought not longer to 
be delayed. 2. That such courts, can not be created with- 
out an increase of the judicial force. 8. That Congress, by 
expanding the jurisdiction of the federal courts to the ut- 
most limits allowed by the constitution, has imposed upon 
itself the duty of providing fora sufficient number of judges 
to keep down the increased litigation which such extension 
of jurisdiction has produced, and the country will expect 
pol demand that this duty be discharged, however strong 
the feeling in favor of retrenchment may be: and the 
stress of our criticism upon Mr. McCrary’s bill is that it 
proposes no relief in this particular. 


The Selection of Judges. 


A republic is a government by the people, through 
chosen representatives. The division of power among dif- 
ferent branches, and the imposition of mutual checks of the 
various departments acting the one upon the other, have 
been proved to be necessary to the perfect working of a 
government, furnished upon the republican idea. Our 

overnment, both national and state, is thus constructed. 

he sovereign power is distributed between the executive, 
legislative and judicial departments. A glance at the con- 
stitution of the judicial department, and the power cont 
ferred upon it, is sufficient to satisfy any one of its great 
importance,since to it, in a most peculiar sense, is committed 
the trust of securing to the citizen his liberty, and protect- 
ing him in his constitutional rights. It was designed by the 
framers of our constitution to be the great bulwark against 
which the passions of the legislative, and the encroachments 
of the executive,departments should shatter themselves in 
attempting to abridge or trample upon the rights of the 
citizen. In each state the judiciary is intended, under the 
constitution, to act as the governor of the political machine ; 
controlling its dangerous forces and utilizing them for the 
common good. The experiences of the past century have 
justified the wisdom of our fathers in constituting the judi- 
ciary as they have, as they have also afforded food for seri- 
ous thought, as to the best method of selecting fit and 
proper persons to exercise the delicate and responsible 
position devolving upon this department of grovernment. 
Occupying as it does, the position supreme arbiter between 
the rights and liberties of the citizen and the majesty of the 
law, it is evident that its offices should be filled by the 
purest and most learned men of the land; and it may 
further be laid down, as a proposition from which no one 
would for a moment dissent, that a judge should be inde- 
pendent from every influence that might corruptly bias the 
een, inflame the passions or appeal to avarice or po- 
itical ambition. While this is admitted theoretically, it is 
not adopted practically as a general rule in most of the 
states. How best to secure fit men for our judges, and the 
evil results flowing from the employment of a weak, unfit, 
or corrupt judiciary, shall be the basis of the few thoughts 
submitted in this article. ' 

The faculty of selecting suitable agents to perform the 
various services for which they are specially and peculiarly 
adapted, is considered an evidence of the highest practical 
wisdom, whether directed in private channels or public 
concerns. A man of practical sense would not select a 
musician as the commander of an army, a poct as a fivan- 
cial agent, or a mere popular declaimer to conduct delicate 
and important negotiations; and yet the American people 
in most of the states, in the selection of their judges, are 
guilty of acts that are fully as ill-considered as those above 





supposed. They use means and agencies for this purpose, 


the object intended. A judge should possess those quali- 
ties, both of head and heart, which best fit him for the du- 
ties to be performed by him; he should be studious, self-re- 
liant, learned, discriminating, impartial, honest, fearless 
and of high moral character ; and it is of the very greatest 
importance that men possessing such qualities should be 
selected, and that the means best adapted to secure such 
men should be employed. 
the states, that political conventions by nominations and 
party machinery control the election of judicial officers, 
need we expect that such men will be often chosen? The 
men best fitted for judicial positions are usually exempt 
from partisan influences, and take but little interest in po- 
litical wrangling. Their studies, their professions, and their 


the political world. History teaches us that it is their habit 
neither to court the favor of, nor to attempt to manipulate, 
nominating conventions, and that such bodies, when lett to 
themselves, seldom select men of this character. They are 


rewarding fitness and merit. They look for a man who 
will subserve party uses ; one who will shape his decisions 
in party interest ; one who is thought to deserve something 
at the hands of the party for services rendered ; one who is 
considered “available,” and who will “run well” with the 
people. ’Tis such a man who usually receives a party 
nomination, and an election as a party candidate. Is a man 
of this stamp at all fitted for, or in any sense capable of, 
filling the highly responsible position of judge? Is he not 
liable to be controlled by the very influences from which 
he should be wholly free? Have not his- life and habits 
been such as to totally unfit him for profound thought, 
close investigation, severe study orimpariial rulings? With 
such men, by force of their affiliations and party obliga- 
tions, their pillar of cloud by day and of fire by night is, 
“Rule and decide for the continuance of party power.” It 
is unnecessary to dwell further upon this thought. ’Tis 
well known to every observing man, that the thoughtful, 
profound and philosophic mind does not captivate the ig- 
norant and thoughtless ; though it is such an one only that 
is peculiarly fitted to protect and secure them in their 
rights and liberties. Every system has its objectionable 
features, but it there is any mode of choosing judges open 
to more serious objections than that of political nomina- 
tion and popular election, I know not what it is. There 
are some instances, it is true, where this method has placed 
good and pure men on the bench, but such results have 
been brought about in spite of a bad system, and in most 
instances will be found, upon close examination, to have 
been produced by the combined efforts of some few intelli- 
gent and influential voters actively engaged in the interest 
of a good man. 

The idea has been gaining ground for some years past, 
that every public office should be within the direct gitt of 
the people, and filled by them as their choice might be ex- 
pressed through the ballot box. Yielding to the pressure 
| of this sentiment, a majority of our statesmen (7)—(whose 
duty it is to mould publicsentiment aright), have, in the re- 
framing of our state constitutions, in many of the states, pro- 
vided that all judicial offices shall be filled by popular vote, and 
have limited the term of office toa short periodof years. Tam 
aware of the one great argument that is, and has been, used 





in favor of such a policy, and that is, that the servant shall 
| be directly responsible to his master, it being supposed that the 
| feeling of direct responsibility to the people will conduce 
|to the just and pure administration of the law, and that 
| the shortness of the term will lessen the risk of corrupt or 


| incompetent men becoming saddled upon the public. I fail. 


to perceive, however, how such an argument can _ be 
grounded in reason, knowledge of human nature, a correct 
notion of the judicial office, or rested upon the teachings 


which are very poorly adapted to the accomplishment of 


But since it is a fact, in most of 


natures happily unfit them for the “ ways that are dark” of 


actuated by an entirely different consideration than that of 
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of experience. It is carrying republicanism a little too far. 
Can one be both the servant and the judicial ruler of the 


his conscience, and the Mammon of popular clamor? Is it 
not reasonable to suppose that in all such an one does, he 
will seek the current of popular opinion, and trim his sails 
for re-election? Is it not a fact that human nature thus 
placed, is liable to yield to the strong temptations thus to 
act? Should a judge be subjected to such influences ? The 
inordinate love of office and the authority it brings with it, 
seems to be one of the crowning weaknesses of human na- 
ture, and when the securing an office depends upon popular 
vote,there are men,and many of them,who will do whatever 
may become necessary in order to be successful; and unfor- 
tunately the populace is often deceived by demagogues, and 
consequently incapable of selecting suitable men to fill the 
trying and delicate offices of the judiciary. Men who are 
fitted to fill these offices seldom thrust themselves forward, 
or make themselves active in party manipulations, and are 
therefore very rarely sought out and selected by the people 
to fillthem. Voters too often yield their suffrage to the 
shameless solicitations of chronic oftice-seekers, and seldom 
seem to think that their right of casting a ballot is a great 
power held in trust which should be used with scrupulous 
fidelity for the common good as affected through every 
branch of government. And herein, it is thought, lies the 
great practical weakness of the whole argumeit in favor 
of the system of the election of the judiciary by popular 
vote. So far as my investigations enable me to speak, it 
seems to be true that the decisions of every state court, 
whose judges were once appointed, are held as of much 
greater weight as authority in other states, then the decis- 
lons of the same courts since its members have been other- 
wise chosen. Take New York as an instance: up to the 
time of such a change being made in that state, her decis- 
ions are read and admitted as controlling authority upon 
open questions, in all the states, but her decisions rendered 
since said change are not so received. And to what shall 
we attribute this loss confidence ? I should assign it wholly 
to the present system of selecting the judiciary. And why ? 
Because of the’manner in which judges are chosen, and the 
shortness of the term, there is a public sentiment that such 
courts have a political leaning. How often do we hear it 
remarked of some judgment of our courts of last resort, 
“Oh! well, that’s a political decision; it’s a democratic 
court, you know,” or “ They couldn’t help but decide it that 
way; they are all republicans.” “ A political decision” in- 
deed! A “ democratic court !?” Is it anywhere to be found in 
the theory of our constitutions that our courts should be 
governed by the principles or motives of politicians ? Have 
we not fallen upon questionable times, when it is a common 
sentiment in our country, in reference to judicial judg- 
ments, that they are rendered, when the occasion offers, in 
support of a democratic or republican regime; when liti- 


gants stake their chances upon the political prejudices of 


judges? But do not the inherent infirmities of the whole sys- 
tem tend towards these results? Painful instances might 
be cited from the reported decisions of many of the states 
showing how courts of different political complexion have 
decided cases arising upon the same material tacts in ways 
exactly opposite; one court going as far wrong as its pre- 
decessor. It is but a few months since “one of the great- 
est lawyers in the country ” attacked the decision of the 
highest court in the state of New York, in the Tweed case 


as being contrary to law, and intimating thatthe politics of 


the court influenced it. In consequence there has been 
much public discussion about the matter, and among the 
much that has been said, one of the leading journals ot the 
day in closing an editorial on the subject, sounds the alarm 
in these words: “ And as the present court is elective, the 
result of its decision in the Tweed case will necessarily be 
to strengthen the conviction that there should be an absolute 





separation of the bench from: politics, so that every magis- 
trate as he seats himself should understand that the politi- 


master to whom he is responsible, at the risk of his official | cal career is closed to him, while every man who proposes 


head, for his every act? Can a man serve both the God of'| a judge for political office should be regarded as assailing 


social order.” The American people, as individual states, 
have certainly had enough experience with the elective 
system to have learned that, however beautiful it may ap- 
pear in theory, practically it is a failure; and it is time 
they should set to work to inaugurate some better way to 
fill these responsible places of trust, and one that will se- 
cure stability, independence and wisdom. 

The evils attendant upon the shortcomings of incompe- 
tent judges, permeate every part of the body politic, and 
extend their ramifications throughout the whole social 
structure; they flow through secret channels into the re- 
motest recesses of society, poisoning and undermining its 
life. Filling our judicial offices with unfit men—it mat- 
ters not from what cause—is nothing less than the injec- 
tion of an insidious poison into the national system which 


| we have reason to fear will, in time, sap the very founda- 


tions of justice, shake public confidence in the efficiency of 
laws, weaken respect for its administration, and destroy 
good faith between man and man. It is almost impossible 
to imagine how varied and wide-spread are the pernicious 
results that follow in the wake of a timid, uncertain or cor- 
rupt administration of the laws; how it affects every inter- 
est of human society. The best code of laws that could be 
devised by human wisdom would not practically be worth 
the paper upon which it might be written, if there were 
no courts capable of justly expounding, applying or ad- 
ministering it. Before the public can be made to feel that 
any system of laws is wise, or entitled to consideration or 
respect, they must be made to feel that a man’s rights 
thereunder are certain and easily enforced. Take, for in- 
stance, a few of the most palpable evils resulting from the 
employment of an unfit judiciary. Incompetency, unless 
corrupt, is always timid; and hence arise delays, hin- 
drances and expense, which are almost equivalent to a de- 
nial of justice. Trials are protracted, error creeps into 
them, appeals-and new trials are frequent; all ot which 
clog, embarrass, and sometimes defeat the rights sought to 
be enforced. Such results as these in turn give rise to a 
total want of respect upon the part of the bar and the peo- 
ple for the courts or their persons, and lower the standard 
of professional honor and bearing. Uncertainty and delay 
in the administration of the law encourage litigation, 
pettifoggery and dishonesty, and enable the dishonest and 
criminal to be successful in cheating the law of its honest 
demands; destroy public integrity and private faith; fos- 
ter crime or permit it to go unpunished, and tempt the 
wronged and oppressed to take the law into their own 
hands. When this incompetency is corrupt, all these evils 
are increased, and dangers more perniciousare added. The 
courts then become gigantic engines of merciless oppres- 
sion, used by bad, violent and wealthy men that wrong 
and fraud may triumph over right and honesty. Justice 
with her hands bound behind her, is compelled to see her 
own decrees, (wrung from her by fraud,) passed from side 
to side to mock her, and must receive the plaudits of those 
she would punish, and hear the curses of those she would 
avenge. The influence of such courts upon the bar is very 
corrupting. Lawyers, like all men, desire to be successful, 
and are as liable to yield to temptations, if by yielding suc- 
cess is gained. If courts are learned and impartial, the 
only things that will assure success before such tribunals 
are close study, and a thorough understanding and pre- 
sentation of a meritorious cause, and in such practice law- 
yers will employ themselves; but if other and improper 
influences can be successfully used, learning and right will 
be abandoned and such means resorted to. The one evil 
drags in its train another equally as pernicious; for it is 
difficult to imagine an influence that will more quickly and 
certainly curse society than that exercised by a corrupt 
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and ignorant bar. Under such a state of things, the courts 


become converted into gaming houses, where flattery of 


judicial weaknesses, bribery and chicanery are the loaded 
dice, the marked cards, and the swindling contrivances 
that are used to rob and plunder, through legal processes, 
the victims whd are enticed and dragged into them. Such 
courts are cancerous sores in the vital parts of the body 

olitic that sicken the sight, disease every honest endeavor 
in the way of human progress, and that will sooner or 
later eat out the life of any commonwealth that permits 
them to feed upon it. Upon the other hand, the universal 
experience of mankind has been that, where the courts are 
properly constituted and where judges are wise, honest 
and just, society is prosperous, honesty is encouraged and 
rewarded, fraud is checked, crime is punished, good faith is 
enforced, industry is protected, rights are secure, and the 
people contented, law-abiding and happy. The evils that 
flow from an incompetent or corrupt administration of the 
law, are-not only avoided and cured by the organization 
and maintenance of pure and able courts, but a new and 
life-giving impetus is imparted to every branch gf honest 
industry. It is such courts that the American people need, 
and such they should devise the best means to secure. 
How may this be done? 

This is a subject that demands the most thoughtful con- 
sideration. There is wisdom in the facts of history if we 
will only “ read, mark, learn, and inwardly digest.” Look- 
ing to this, we find that there is a system which has been 
tried and tested, in a republic after whose form of govern- 
ment that of all the states is fashioned, with results emi- 
nently satisfatory ; that system is the one by which the 
judges of the various courts of the United States are chosen. 

he can say, notwithstanding some appointments and 
some decisions made during and immediately succeeding the 
late war,—when the whole public mind was highly inflamed— 
that the system adopted by our constitution is not by rea- 
son wise, or that experience has not proved it to be the 
best, probably, that can be devised by human wisdom? 
Can any substitute for it, that has been tried by any of the 
states, be looked to but “to point a moral,” and add new 
force to the reasons that influenced the framers of our 

at constitution to adopt the mode of selection that they 
ave adopted ? 

It embraces these three ideas: 1. Appointment by the 
executive, and confirmation by the senate; 2. Term of 
office for life or during good behavior ; 3. No dimunition of 
salary during the term. It might be well for us to recur to 
some of the reasons that were offered in support of the sys- 
tem and that influenced its adoption. Alexander 
Hamilton thus expresses them: “Those who have 
themselves reflected upon the subject will, I pre- 
sume, agree to the position that” [where the manner of 
appointment adopted of the constitution is employed,] 
“there would always be great probability of having the 
_ supplied by a man of abilities at least respectable. 

remising this, I proceed to lay it down asa rule, that 
one man of discernment is better fitted to analyze and esti- 
mate the peculiar qualities adapted to the particular offices, 
than a body of men of equal, or perhaps even superior, dis- 
cernment. The sole undivided responsibility of one man 
will naturally beget a livelier sense of duty, and more ex- 
act regard to reputation. He will, on this account, feel 
himself under obligations and more interested to investi- 
te with care thie qualities requisite to the stations to be 
lied, and to prefer with impartiality the person who has 
the fairest pretentions to them. He will have fewer per- 
sonal attachments to gratify than a body of men who may 
each be supposed to have an equal number ; and he will be 
so much the less liable to be misled by the sentiments of 
friendsh ip and of affection. To what purpose, then, require 
the co-operation of the senate? I answer that the necessi- 
ty of the concurrence would have a porweful, though in 
general, a silent, operation. It would be an excellent eheck 





upon the spirit of favoritism in the President, and would 
tend greatly to prevent the appointment of unfit charac- 
ters from state prejudice, from family connection, from 
personal attachment, or froma view_to popularity. * * 

* * The standard of good behavior for the continu- 
ance in office of the judicial magistracy is certainly one of 
the most valuable of modern improvements in the practice 
of government. Ina monarchy it is an excellent barrier 
to the despotism of the prince; in a republic it 
is ano less excellent barrier to the encroachments 
and oppressions of the representative body. And it 
is the best expedient which can be devised in any 
government to secure a steady, upright and impartial adminis- 
tration of the laws. The complete independence of the courts 
of justice is peculiarly essential in a limited constitution.” 
As a reason why salaries should not be diminished during 
the term of office, the same great man very tersely and 
truly remarks: “In the general course of human nature a 
power over a man’s subsistence amounts to a power over his 
will.” 

This system has everything to recommend it. It was 
adopted after much discussion and deliberation; it bears 
the marks of wonderful wisdom ; and the experience of a 
century has discovered no serious fault in its workings. 
The judges selected thereunder are more able and learned, 
and the law more fully, perfectly and satisfactorily admin- 
istered than by courts differently constituted in the states ; 
and Congress has lately crowned its beauty and perfection, 
by providing, in honor to learning and as a reward for fidel- 
ity in the public service, that when a judge is compelled 
to retire from the bench after having served ten years and 
attained the age of seventy, he shall be retired on full pay. 
(R. 8S. § 714). 

Such a system, coupled with a proper public sense of the 
value of a learned and upright judiciary, and that public 
sense carried into action by appropriate legislation fixing 
judicial salaries at such sums as would remunerate talent, 
and command the best that the country afforded, will se- 
cure to any people that most inestimable of all worldly 
blessings, a fearless, certain and impartial administration of 
the law: and it is the part of the thinking men and the 
press of the country to see that such a heritage is secured 
to posterity. 


Chattanooga, Tenn. Wm. M. Baxter, 





Specific Performance of Contract for Future Pur- 
chase—Agreement to Dismiss—Ultra Vires. 


THE CITY OF ST. LOUIS v. THE ST. LOUIS GAS-LIGHT COM- 
PANY AND THE LACLEDE GAS-LIGHT COMPANY. 


Circuit Court of Saint Louis County, December 14, 1875. 


1. Contract for Future Purchase—Extension of—Estoppel.—A com- 

ny was incorporated for the purpose of supplying the city of St. Louis with 
gas, and it was provided in the charter of the perry ened that at the expiration of 
twenty years fom January 1, 1840, the city should have the right to purchase the 
property and works of the company at a price to be fixed by arbitration, and 
further, if said right was not then exercised, the city should have the additional 
right of purchasing at the expiration of twenty-five years from said day. In 
isi, the city and the company entered into a contract, whereby the city relin- 
quished her right to purchase in 1860, and the gus company agreed that if the 
city should decline to purchase in 1365, she should have the right to purchase in 
1870, and every five years thereafter, in the same manner, and to the same ef- 
fect as provided in the charter; held, that this contract was valid; and held 
further, that the gas company having enjoyed the benefits accruing to it under 
their contract, was estopped from asserting that the contract was invalid. 


2. Specific Performance —Suit for—Argreement to Dismiss—Ultra 
Vires.—In 1869, under the before mentioned contract the city took all the neces- 
sary steps to effect a purchase of the gas works in 1870, and the gas company 
refusing to sell, the city instituted this action for a specitic performance, and in 
1873, and while this action was pending a new contract was entered into between 
the city and the gas company, pursuant to an ordinance passed for that purpose, 
whereby this suit was to be dismissed, and considered settled; held, that 
the contract of 1873 was ulira vires and void; that neither the city nor the gas 
company had power so to contract; that by the proceedings taken in 1869, the 
works and property of the gus company vested in the city for the benefit of the 
public; that in 1873, the city authorities had no power to extinguish or release 
their right, and that the profits which had been realized by the gas company 
since 1870, were the property of the city. 


Leverett Bell, (City Counsellor), H. A, Clover. and W. B. 
Thompson, for plaintiffs ; Glover & Shepley, Noble & Orrick 
and Charles Gibson, for defendants. 
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JUDGE GOTTSCHALK’S OPINION. 

City of St. Louis v. The St. Louis Gas-Light Co., and The 
Laclede Gas-Light Co. 

In this case the city of St. Louis on June 21, 1870, filed her pe- 
tition against the St. Louis Gas-Light Company for the pur- 
pose of enforcing her asserted right to purchase the works and 
property of said company. An answer having been filed, the 
case was continued from time to time, until August 4, 1875, 
when the plaintiff filedits amended and supplementary peti- 
tion, making the Laclede Gas-Light Company a party defend- 
ant, and in substance alleging the following facts, which be- 
come material in consideration of the issues made ; 

1. That all parties to this controversy are corporations in- 
corporated under the laws of Missouri by their respective 
charters and amendments. 

2. That by sections 27 and 28 of the charter of the St. Louis 
Gas-Light Company, as amended, it is provided that, after 
the expiration of twenty years from January 1, 1840, the 
city should have the right to purchase the property and works 
of said company, the price to be fixed by arbritation, and if 
not purchased at that time, the city should have the same right 
to purchase at the end of twenty-five years from January 1, 
1840. 

3. That on January 9, 1846, the city of St. Louis and the St. 
Louis Gas-Light Company, entered into a contract, by which 
it was provided, in clause 5, that the city would relinquish her 
right to purchase at the expiration of twenty years from Jan- 
uary 1, 1840, and if the city would not purchase at the end of 
twenty-five years from said date, she might have the same 
privilege of purchase at thirty years from January 1, 1840, 
and every five years thereafter. 

4, That the city, on February 26, 1869, resolved to purchase 
said gas-works, and that on the next day the St. Louis Gas- 
Light Company was duly notified of such resolution and of 
such intention on the part of the city. 

5. That said city, on November 26, 1869, duly appcinted 
proper appraisers to act in conjunction with appraisers to be 
appointed by the St. Louis Gas-Light Company, but that said 
company refused to appoint such appraisers, or to recognize 
the right of plaintiff to purchase. 

6. That upon such refusal the city of St. Louis instituted 
its present suit to enforce its alleged right, said suit being 
brought June 21, 1870. 

7. That during the pendency of said suit, the city council of 
St. Louis passed ordinance 8,262, and that in accordance 
therewith, a contract was entered into between the city, the 
St. Louis Gas-Light Company and the Laclede Gas-Light 
Company, which contract is known as the tripartite agree- 
ment, by which certain matters and things were to be done 
and regulated, which will be more fully stated hereafter, as 
occasion may require, and by which it was also stipulated 
that the litigation between the city and the St. Louis Gas- 
Light Company should cease ; that all suits pending between 
them should be considered as settled. 

8. That said ordinance and contract are void, as being ultra 
vires and without consideration. 

9. That this court should proceed to enforce said right of 
said city of St. Louis, to purchase the gas-works and prop- 
erty of the LouSt. is Gas-lsight Company ; that the rights and 
claims of the Laclede Gas-Light Company should be ascer- 
tained and adjusted ; that an account be taken of the profits 
of said St. Louis Gas-Light Company from January 1, 1870, 
and that the surplus over the amount necessary to carry on 
its business, be decreed to be paid over to plaintiff, and that 
the St. Louis Gas-Light Company be enjoined from further 
prosecuting the business of making and selling gas; that the 
property and title thereto may be decreed to be in the city, 
and for all further proper relief. 

To this amended petition each of the defendants filed its 
demurrer, which in substance present the following two ques- 
tions : 

1. Did the city of St. Louis at the commencement of this 
suit in 1870 have the right to purchase the poeery and works 
of the St. Louis Gas-Light Company ? and, 

2. If so, has the tripartite agreement of 1873 extinguished 
this right ? 

-, In reference to the first question thus presented, the right 
of the city to purchase was based on the contract of 1846. 

cannot perceive why that contract, in that respect, should be 
held illegal. By the charter of the St. Louis Gas-Light Com- 
pany the city had the right to purchase in 1860 and in 1865. Both 
parties then agreed that the city should not purchase in 1860, 
but might purchase in 1870, and every five years thereafter. 
Whatever may be thought about the power of the city coun- 





cil in 1846 to release a right which would accrue only in 1860 
and thus to bind a subsequent city council, yet that question 
is not before us, as thy city kept this part of the agreement; 
but on what ground it is claimed that the Gas-Light Company 
had no power thus to contract, I am unable to see. The city 
certainly had a right to purchase; the gas company was 
bound to sell at a certain time. In consideration of different 
things stated in the petition they make this agreement, fixing 
the time and manner, when and how this property is to be 
sold. And I think this was entirely within the scope of a 
corporation having the power to contract and be contracted 
with. But even if there were any doubt on this proposition 
there can be none on the point that the St. Louis Gas-Light 
Company must be considered as being totally estopped from 
denying the binding force of that provision of said contract 
of 1846. It is certainly well settled that a corporation, though 
it may have entered into a contract which it could not have 
made under its charter, cannot, after enjoying the benefits 
and profits of such contract, turn round just at the time 
when it is called upon to fulfil its part of that agreement and 
claim that the same is illegal and void, because it had no 
power to make it, while at the same time it retains the fruits 
of the same. Such defence clearly comes within the doctrine 
of estoppel, which has repeatedly been applied to like cases, 
and in relation to which the established doctrine may briefly 
thus be stated, that while courts will not enforce contracts of 
corporations not justified by their charter and executory in 
their nature and where no wrong will be done, if the parties 
are left in their previous situation, yet that the executed deal- 
ings of corporations must be allowed to stand for and against 
both parties when the rules of good faith so require. Angell 
and Ames on Corporations, section 240; Sedgwick Statutory 
and Constitutional Law, p. 73; State Board of Agriculture v. 
Citizens Street Railway Co., 47 Indiana, and authorities cited 
p. 407. 

Now the petition alleges, and that fact is confessed as true 
by the demurrer, that under a former contract between plain- 
tiff and defendant, dated January 8, 1841, certain penalties 
had accrued and were legally due and owing from said de- 
fendant to plaintiff, which in the aggregate amounted to 
about $100,000, and were to that extent a debt due from said 
defendant to plaintiff, which debt was released and discharged 
by plaintiff to said defendant in consideration of said con- 
tract of 1846, being entered into between the parties thereto. 
This fact, then, being true, and the St. Louis Gas-Light Com- 
pany having retained and still retaining that large sum of 
money by virtue of said contract, cannot, after it has been 
fully complied with and executed by the city, attack it on ac- 
count of the want of power to make it. It would be similar 
to a case where a party gets or borrows money from a cor- 
poration and being sued for its return would make the de- 
fence that the corporation had no right to loan it to him, and 
therefore he will keep it. This would be an unconscionable 
defence and the law will not tolerate it. 

Before leaving this subject I will remark that of course 
this question would assume a different shape, if by express 
provision of law the company was prohibited from 
entering into the contract in question. This is not pre- 
tended here, and therefore the rule above stated applies, and 
defendant must be considered as estopped. 

We come now to the consideration of the effect of the or- 
dinance and contract of 1873. It is alleged in the petition that 
the same are void. Now, a contract willnot be held void, ex- 
cept 

L The parties or one of them, had no power to make it, or, 

2. It was without consideration, or, 

3. It was upon an illegal consideration being prohibited by 
law, or, 

4. It was based on an immoral consideration, or, 

5. It was made contrary to public policy. 

Of these five grounds it is not claimed that the three Jast 
apply, but it is strenuously insisted that this contract is void, 
as being without consideration, and as being made by parties 
who had no right to make it. In support of the first one of 
these claims it is urged that this contract is principally based 
on the consideration that both gas-light companies would re- 
lease to the city certain exclusive privileges which they claim- 
ed to possess, while in fact they did not so possess them. 
Now, so far as the Laclede Gas-Light Company is concerned, 
it appears that the same was incorporated on March 2, 1857 
and by the terms of section 5, of its charter, it was provided 
that it should have the sole and exclusive right within certain 
corporate limits of the ~ of St. Louis, to furnish and sell 
gas, but by an act passed the next day the words “sole and 
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exclusive ” were struck out. That, afterwards, in 1866, an act 
was passed entitled “an act to amend an act to incorporate 


the Laclede Gas-Light Company, approted March 2, 1857,” of 


which act the fourth section provides, that the act of March 
8, 1857, is thereby repealed and it is claimed that 
by virtue of such repeal the act of March 2, 1857, 
is restored as it originally read, inclusive of the words 
“sole and exclusive.” I think differently. The constitution 
provides that no act shall be revived or re-enacted by mere 
reference to the title thereof, but in every such case, the act 
revived or re-enacted, or the act or part of act amended shall 
be set forth and published at length, as if it were an original 
act or provision. Again, by section 32 of the constitution, it 
is provided that if any subject embraced in an act be not ex- 
pressed in the title, such act would be void as to so much 
thereof as is not so expressed. 

The act of 1868 violates both of these provisions. In the 
title it refers only to the act of March 2, 1857, and in its body 
it attempts to repeal an act passed March 3, 1857. Again, it 
pretends to amend or revive an act, but entirely fails to set 
forth or publish the same at length. This can not be done, 
(French v. Woodward, 58 Missouri, p. 66), and the act of 1868 
_— therefore, and to that extent be held unconstitutional and 
void. 

But even if this were not so, how could the legislature in 
1857 or in 1868, grant to the Laclede Gas-Light Company any 
sole and exclusive right, when it had in 1839 already granted 
the same sole and exclusive right to the St. Louis Gas-Light 
Company? The very term sole and exclusive, excludes such a 
fa ae It follows that the Laclede Gas-Light Company 

ad no such right, and therefore could not release it. But 
this is only of secondary importance, for if the St. Louis Gas- 
Light Company had the sole right to light the entire city with 

as, and could, and did surrender a part thereof to the city,and 
if the city could, and did then contract with the Laclede Gas- 
Light Company to light such part, then such contract may still 
be valid. This leads us to the consideration of the rights of 
the St. Louis Gas-Light Company. This company bases its 
right upon section 20 of its original charter, which grants to 
it the sole and exclusive privilege of vending gas-light and 
gas-fittings in the city of St. Louis and its suburbs, to such 
persons or bodies corporate as may voluntarily choose to con- 
tract for the same. It is contended on the part of the city 
of St. Louis that this grant creates a monopoly. and is there- 
fore absolutely void, and being so, that the release thereof 
would also be without consideration and void. Now, it may 
be admitted as true that the legislature has no right to grant 
an absolute monopoly, and that any such grant is contrary to 
public policy and void, and I would certainly be of the opinion 
that if the legislature would undertake to give any person the 
exclusive privilege to make and sell bread, meat, leather, or 
the like, in any city, thatno court would ‘be found to uphold 
such grant. But suchis not the case here. The business of 
manufacturing and vending gas, and supplying the inhabi- 
tants of a city therewith, is a peculiar business; it can not 
properly be carried on without laying pipes and conducting 
the gas through streets and private property ; it requires a 
large amount of capital; its manufacture is detrimental 
to health, and the place where this is done is generally looked 
upon as a nuisance. This being so, the legislature of Missouri 
in 1837; at a time when the city of St. Louis was still in its in- 
fancy, and could not be compared to it as it appears at pres- 
ent, undertook to supply a want then felt of furnishing the 
city with gas, and for that purpose granted to a corporation, 
on condition of its supplying such want, and subject to certain 
requirements and to a great extent to the control of the city, 
the exclusive privilege of making and selling gas, at a price not 
exceeding a certain sum, and for a time limited to a certain 
period, as short as twenty or twenty-five years, at the pleas- 
ure of the city. Now here was evidently a limitation as to 
time, as to price, and as to its powers. From the nature of 
the business and the restriction of its charter, 1 can not say 
that it was such a case of monopoly as to render it void. In 
fact it is evident that entire free-trade, without restriction, is, 
from the very nature of the business of gas companies, out of 
the question. They are not, as stated in the case of the Nor- 
wich Gas-Light Co. v. The Norwich City Gas-Light Co., 25 
Conn. 19, like the business of selling leather, for this is capa- 
ble of being transported easily from place to place, while gas 
must, in the present stage of science, be conducted through 
streets, and an indiscriminate right to every person to dig up 
a street for the purpose of laying or repairing his own gas- 

ipe wauld lead to a state of things entirely intolerable. I 
think, if anywhere, that the language of the highest judicial 





authority, the Supreme Court of the United States, is appli- 
cable here, where it says in the celebrated Slaughter Houses 
Cases, 16 Wallace, that, “ the legislative bodies of this coun- 
try have from time immemorial to the present day, continued 
to grant to persons and corporations exclusive privileges— 
privileges denied to other persons; privileges which come 
within any just definition of the word monopoly as much as 
these that are now under consideration, and the 
power to do this has never been questioned or de- 
nied; nor can it be truthfully denied, that some of 
the most useful and _ beneficial enterprises set on 
foot for the general good, have been made successful 
by means of these exclusive rights, and could only have been 
conducted to success in that way.”’ While I may not coincide 
with all that was said in these cases (and the judgment of the 
court was only the opinion of a bare majority),L feel bound to 
follow it, and I can not declare this act to be so unreasonable 
and to create such monopoly as to render it void. It follows 
that if the surrender of this exclusive privilege was and could 
be properly made, that this contract was not void for want of 
consideration. 

We arrive now at the question of the power of the con- 
tracting parties to enter into the contract under consideration. 
The contracting parties are all corporations—the plaintifi 
being a municipal, and both of the defendants private corpo- 
rations under the laws of the state of Missouri. While they 
may differ in many respects, yet this principle is alike appli- 
cable to all, that they are strictly limited in the powers which 
they may lawfully exercise, to the authority expressly con- 
ferred upon them by the law-making power of the state. 
They may contract, but strictly within the limits of these 
charters. Now, what are these limits? We find it recited 
in the charter of the St. Louis Gas-Light Co. that it was cre- 
ated for the purpose of supplying the inhabitants of the city 
of St. Louis with gas, which the general assembly declares to 
be a benefit to said city, and generally conducive to the pub- 
lic good, and, therefore, to accomplish this, we further find 
that said company is vested with certain privileges and bur- 
dened with certain obligations and duties. It is to have the 
sole and exclusive privilege to vend gas-light, but on the other 
hand it is bound to furnish gas to all persons who may desire 
to use the same. Sec. 28. It is also to lay the pipes in every 
direction whenever the expenses shall be counterbalanced by 
the income. It is to erect and light lamps in the streets of the 
city whenever directed by the board of aldermen of the city, 
for which it can only charge and receive 8 per cent. per year, 
on the amount of the original cost. Sec. 25. It is never to 
charge more than one cent for every cubic foot of gas, nor 
shall it ever charge more to the city than it is getting at the 
same time from a majority of the inhabitants of the city 
using said gas. Sec. 7. It is bound to sell out its entire gas- 
works at the pleasure of the city at a price fixed by the legis- 
lature. Secs. 27 and 28. 

All these duties are prescribed by the charter; they are 
part and parcel thereof; and in making any contract these du- 
ties imposed upon this company by the state can not be disre- 
garded or avoided. If it be done, it is simply void, for 
whether we look at these private charters as contracts, ac- 
cording to the Dartmouth College cage, or as simply privileges 
conferred, as also held by diatingaiohes jurists, the result will 
remain the same. If contracts, they are contracts between 
the incorporators on the one hand, and the state on the other, 
and it takes the consent of both to alter tbe contract ; if privi- 
leges, they were conferred by the state coupled with duties 
and conditions, and no power but the state can modify or en- 
large them, and if they are to be surrendered, they can only 
be surrendered to that authority which gave them. I know 
of no law by which the city of St. Louis and the two defend- 
ants could, by coming together and contracting, supersede, 
alter, amend, repeal or waive any duties.or provisions of any 
charter of either of said companies, and if this contract of 
1873 attempts to do such a thing it must be held as ultra vires 
and void. To determine this let us look at some stipulations 
of said contract. . 

By clause first the St. Louis Gas-Light Company waives, 
abandons and surrenders to the city of St. Louis all exclusive 
rights to have gas-works north of Washington avenue, and it 
appears by the petition that it sold out its works, pipes, etc., 
in that district, toghe Laclede Gas-Light Company. 

Could it or can it do this? By its charter it is bound to 
furnish gas to every person demanding it, and willing to 
pay for it. Can it get rid of this obligation by selling out to 
another party which has no such obligation? Can it place 
itself in such a position, by selling out its necessary works and 
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pipes, as to be unable to comply with the demand of any citi- 
zen to have gas furnished ? 

For the company . it is urged that this surrender of the ex- 
clusive right to furnish gas north of Washington avenue was 
simply a surrender of a simple privilege held by the St. Louis 
Gas-Light Company by which no one was injured, and of 
which no one could complain. But was this a mere naked 
privilege, such as the right to charge one cent per cubic foot 
for gas, which it might waive and charge less? I think not. 
It seems to me that the right to furnish gas imposed on it the 
duty to doit and this duty embraced the entire city, and un- 
der the decision of the case of the St. Louis Gas-Light Co. v. 
the City of St. Louis, 46 Mo. 121, it would even become en- 
larged with the enlargement of the city itself. The gas com- 
pany had no power to avoid or rid itself of any part of its 
duty as to any part of the city. What is a privilege to-day 
may be a burden to-morrow, and it may well be imagined 
how, even the undertaking to furnish gas at the price allow ed 
by the charter, might under circumstances become very oner- 
ous. But would this justify the company to refuse to furnish 
gas at that price? Certainly not. Nor can it rid itself from 
the duty to furnish gas to any one of the inhabitants of the 
city coming within the provision of its charter by any con- 
tract or otherwise. This is a duty imposed by the state and 
owing to the state in its sovereign capacity, and the consent 
of no one less than the state can relieve it therefrom, and the 
city is only a part of the state. 

It is a right guaranteed to every inhabitant of the city, and 
if the same be not observed by the company, it is a violation 
of its charter, for which it may be proceeded’ against by the 
injured citizen. It cannot waive, surrender nor contract that 
another person shall perform the same. This is evident from 
the language of the charter, and is fully elucidated in the 
cases of the New Orleans Gas-L ight and Banking Co. v. C. 
Paulding, 12 Rob. La., and in the cases of Sheperd v. Milwau- 
kee Gas-Light Co., 6 Wis. 539; 11 Wis. 318, and 15 Wis. 318 ; 
Virginia City Gas-Light Co. v. Mayor and Board of Alder- 
men of Virginia City, 3 Nevada, 320. 

It is no answer to this that the contract does not in so many 
words say that the St. Louis Gas-Light Company is released 
from such duty. It appears that it has sold its works and 
thus placed it out of its power to comply with the obligation, 
and it has sold them while the city had the sole right to pur- 
chase them. Nor is it any answer to say that the Laclede Gas 
Co. has undertaken to furnish the gas, for, in the first place, 
the’St. Louis Gas Co. could not thus shift its obligations and 
duties on some one else: nor, secondly, is the obligation 
assumed by the Laclede Gas Co. the same—the one “being 
merely voluntarily entered into by contract, for a breach of 
which only an action of damages would lie; the other being 
a duty imposed by law, for a breach of which a forfeiture of 
its charter might be the result. Nor will it do to say that as 
these provisions of the charter were made for the benefit of 
the city of St. Louis and the city consented to this cantvent, 
that thereby it became valid. The obligation to furnish ga 
was not only to the city but to each person desiring it. Eac ‘h 
person could have insisted on his right to be supplied with 
gas, and could have individually prosecuted for a failure to do 
so. But suppose the Laclede Gas Company refuses to furnish 
gas to certain persons north of Washington avenue, or be- 
comes insolvent or sells to another and verhaps insolvent party, 
where is such person’s adequate remedy? It will be seen that 
the greatest complications would arise, rights of individuals 
be infr inged, and their remedies lessened. Itt might not be felt as 
long as it would be to the advantage of thé company to com- 
ply with the contract, but would ‘immediately become appa- 
rent if this should cease and the company seek to avoid it. 

The very nature of a franchise excludes the idea that it is an 
article which can be bargained, sold or mortgaged, and be- 
come an article of traffic, like leather or the like. If this could 
be done, what would prevent either of said gas companies 
from parcelling out the city into a number of small districts, 
and having for each a separate company, perhaps irresponsi- 
ble and without a legal duty to furnish gas, which it would 
furnish only as long at would it pay, and whenever and wher- 
ever it would like? This can not be allowed. 

But this contract violates the charter in other respects. 

By the charter, pipes are to be laid by the company in all and 
every direction, whenever the expenses thereof shall be coun- 
terbalanced by the income accruing from the sale of gas. 

This is an important provision to the residents ‘of many 
parts of the city, who may individually, without the aid of 
the city, demand a compliance therewith. But by the con- 
tract it is stipulated that the city may require each year five 





miles and no more of mains and pipe, and the city may direct 
where they are to be laid. Again, that the city may direct 
lamps to be erected and lighted, for which it shall pay 8 per cent; 
per annum of the cost, and, further, that it shall not pay more 
for gas per cubic foot than the inhabitants pay, but by this 
contract the city is limited in its requirements as to the lamps 
to be erected, and is to pay for the gas on the terms 
stated in the contract, and as it proceeds to read: “ Anything 
in the charter of either of said gas companies to the contrary, 
notwithstanding.”” Now, by what right do these companies 
contract, anything in the charter of said companies, notwith- 
standing ? By what right are these laws thus set aside ? 

I might proceed to ‘point out other violations of the char- 
ters, but the instances furnished are deemed sufficient, al- 
though I will refer to the evident ey we of this contract, 
that while the St. Louis Gas-Light Company was, by its 
charter, bound to sell in 1860 and 1865, and by its contract of 
1846, every five years thereafter, this contract of 1873 makes it 
impossible to comply with this obligation, it having sold 
already to another party. But itis contended that by express 
provision of a clause of the charter of the St. Louis Gas-Light 
Company, it has power to contract for, and make regulations 
relating to, the lighting of said city with gas, in such manner as 
may be agreed upon, and may make generally such contracts in 
relation to the business of the company, as may be beneficial 
to them and the public, and that the contract of 1873 is made 
in pursuance of this express authority. To this the simple 
answer is that this does not do away with the condition that 
all sub-contracts must be within the limits of and in accordance 
with its charter, and not be in violation of it; that this does not 
authorize any infringement upon the rights of any citizen, nor 
‘an it be construed to mean that thereby it can get rid of any or 
all of its duties. If there could be any doubt it would be re- 
moved by another section of this charter. (Section 19) which 
reads as follows: 

“That the said company shall restrict themselves in the 
privileges herein granted to the transaction of the business 
of the company, and shall in no wise infringe the true intent 
and meaning of this act, nor in any event to exercise a banking 
privilege.” 

But if there were any doubt in the question of a want of 
power to make this contract, none seems to me can exist if we 
look at the time when the same was made. That appears to 
have been on February 28, 1873. It was entered into by three 
different parties. If one of them had no power to contract 
at that time, of course the contract must fall. Now if we 
look at the charter of the St. Louis Gas-Light Company we 
tind section 31, as amended, to read as follows: “ This act shall 
take effect from and after its passage, and shall be for the term 
of twenty-five years from and after the first day of January, 
1840, unless the company hereby inc orporated shall sell and 
convey within the said term of twenty-five years, their gas- 
works, lands. rights and privileges, as herein provided, to the 
city of St. Louis, in which event said gas works and all rights, 
powers and privileges hereby granted shall be vested in the 
mayor, aldermen and citizens of St. Louis, in their corporate 
‘capacity, and this charter shall cease and determine. But 
should the said city not resolve to purchase at either of the 
times as provided herein, then this act shall be in full force for 
an additional term of twenty-five years from and after this 
last date mentioned for such sale and purchase.” It clearly 
appears from this that the charter of the St. Louis Gas-Light 
Company was to remain in force in the first instance only for 
the term of twenty-five years from January 1, 1840, and even 
not that long, if the city should, prior to that date, or in 1860, 
as it had a right under the charter to do, purchase the works, 
and that the continuation of the said charter after the twenty- 
five years was only upon the contingency that the city would 
not resolve to purchase at either of said times, but we 
have further seen that by the valid contract of 1846, en- 
tered into by both parties, this right to so purchase 
and to so terminate said charter in 1860 was released 
by the city, but that in consideration thereof it was ex- 
tended to 1870, and every five years thereafter and this 
right to purchase had the effect by law to terminate the char- 
ter if exercised. By agreement it could be exercised in 1870, 
and it having been ‘done so, the said charter thereby ex vired. 
In the very language of the law the existence of the St. Louis 
Gas-Light Company, after the years 1860 and 1865, and by 
virtue of the contract of 1846, after 1870 or 1875, etc., de- 
pended on the non-action of the city authorities, but they did 
act, and then, by the provisions of its own organic law and 
by its own contract, its charter, and with it its power to con- 
tract and be contracted with, ceased and expired. Nor can it 
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make any difference that the gas company did not in fact sell 
and convey its works to the city, for that was simply in con- 
sequence of its non-compliance with the law, and with the 
terms of its contract on its side, and no person can take ad- 
vantage of his own wrong. The city passed the resolution, 

ave the required notice, appointed its appraisers and had 

one everything requisite to consummate the purchase. The 
gas company thereby became bound to sell and convey, 
and its wrongful failure to do so cannot give any advantage 
to it. 


It is further enacted by section 15 of its amended charter of 


February 11, 1839, that, notwithstanding its expiration, it 
should be lawful to use the corporate name, style and capacity 
of the company for the purpose of suits for the final settle- 
ment of its affairs, and for the sale of its estate, but not for 
any other purpose or in any other manner whatsoever, nor for 
a period exceeding three years after the expiration of said 
charter. So that, when this contract of February 28, 1873, 
was made, this term of three years had expired, and the gas 
company, if it could contract at all at that time, could cer- 
a only make such contracts as were connected with a 
winding-up of its affairs, but none to perpetuate it for a 
further term. Nor could the city or the Laclede Gas Com- 
pany, or perhaps not even the legislature—under the constitu- 
tion of 1865—resurrect it, or infuse new life in the dead cor- 

oration. Itis true it was still in existence as a matter of fact, 

ut that was by a non-compliance with the law and the terms 
of the agreement. In law it had ceased and expired. If this 
view be correct, then of course this contract falls, for the 
power to contract was wanting. 

But even if we do not take this strict view, still the ques- 
tion remains, “could the city council of 1873 annul and do 
away with the resolution of the city council of 1869?” _As a 
general proposition it is undoubtedly true that a subsequent 
legislative body is not bound by the acts or resolutions of a 
former body, but the rule has its exceptions. 

In this case the power to purchase the gas-works was given 
to the city authorities by express provisions of law, and many 
important consequences were to follow from its exercise or 
non-exercise. 
its stockholders depended upon it in a great measure. As soon 
as the resolution passed, the gas company virtually ceased 
and its property was transferred by operation of law 
to the city, subject merely to the payment of the apprais- 
ed value. The city from that time acquired a right to 
the property and profits of the company. How then coulda 
subsequent city council do away with the effect of the resolu- 
tion of 1869, passed in pursuance of law, and affecting not only 
the rights of the city, but also private rights, especially after 
the same had gone into operation, as this did on January 1, 
1870? Let us suppose that instead of the city council pass- 
ing this resolution, the question of purchase, or no purchase, 
had been directly submitted to a vote of the qualified voters 
of the city of St. Louis at an election, and they had have 
resolved to purchase. Would it be maintained that three 
years afterwards, without further special authority of law, 
another election could have been ordered by the then city 
council, for the purpose of reconsidering and annulling the 
former action ? I think not, but on the contrary it is my opin- 
ion that there was a special authority given by law to resolve, 
or not to resolve, and certain consequences were by law to 
attach to the exercise of such power, and if once this power 
was exercised, the consequences followed as a matter of law, 
and could not be relieved against except perhaps by the legis- 
lature ; nor do I think that the city pe § in 1873, repeal the 
resolution of 1869, evenif it had directly attempted to do so, 

which it did not, for that resolution stands unrepealed to- 

ay), for by virtue of that resolution certain rights had ac- 
crued to the city and to its inhabitants, and certain obliga- 
tions had been imposed on the gas company. The city was 
clothed by the state with a certain power. It exercised it, and 
its power ended. The Gas-Light Company could imme- 
diately force the city to purchase, the city therefore couZ 
also force the gas company to sell, and as this obligation did 
not originally accrue from a contract between the city and 
the gas company, but by virtue of a contract between the 
state and the gas company, to-wit, the charter, no one but the 
state could relieve against it. 

It is further claimed that this contract may be upheld on 
the theory, that the same was made as acompromise of doubt- 
ful claims and rights, and authorities are cited to sustain this 
view. But while the general doctrine here cited is not dis- 
puted, yet it is evident that the city can only compromise 
such matters in which it alone as a corporation is interested ; 


The life of a corporation and the interests of 





it certainly can not compromise the rights of others. Now 
this contract affects not only the rights of the corporations, 
also the individual rights of its inhabitants, and which 
they possess not only by virtue of being such inhabitants, but 
also by reason of being citizens of Missouri. 

It certainly could never have been the intention of the leg- 
islature to leave these important rights and these questions to 
be subject to the action of different city councils, one of which 
might act contrary to the action of the other; one of which 
might repeal what the other had ordained, and thus the 
rights of the citizen would never become fixed or certain. 
Nor is a compromise by the city with the gas-light company 
of duties which the latter had undertaken to the state to per- 
form, such a compromise as is contemplated by the cases cited. 
If this resolution of 1869 could be repealed, why could not the 
compromise also be repealed, and so on ad infinitum. There 
is no grant of power for such action. - Neither the charter of 
the city of St. Louis, nor that of the St. Louis Gas-Light Com- 
pany, contemplates such action, and these charters are the 
power of attorney which define and limit the objects and pow- 
ers, and which must be strictly construed. Hitchcock v. City 
of St. Louis, 49 Mo. p. 484. 

For the reasons herein briefly stated, I have arrived at the 
following conclusions : 

i. That the contract of 1846, between the city and the St. 
Louls Gas-Light Company, whereby the city should have the 
right to purchase the gas-works in 1865 and every five years 
thereafter, was valid and binding. and that the St. Louis Gas- 
Light Company is estopped from denying its validity. 

2. That the city having in 1869, resolved to purchase the 
gas-works of the St. Louis Gas-Light Company, and having 
given the required notice, thereby became entitled to the 
same, and acquired a vested right therein, and that by such 
resolution going into effect on January 1, 1870, the charter of 
the St. Louis Gas-Light Company expired. 

3. That the Laclede Gas-Light Company had no exclusive 
right to any part of this city to furnish and vend gas, and that 
it could not lawfully purchase the works and pipes of the St. 
Louis Gas-Light Company north of Washington avenue, as 
said company could not sell the same, and the city had, by 
resolution, passed in 1869, and by notice given, acquired a 
vested right in such works and pipes, from which it could not 
be divested. 

4. That the contract of 1873 was ultra vires and void, and 
that the city at the time of the institution of this suit, had, and 
has now, the right io enforce the resolution of 1869 and to en- 
force the sale and transfer of the property of the St. Louis 
Gas-Light Company, of which it was possessed on January 1, 
1870, and that in this suit the claims and equities of the Lac- 
lede Gas-Light Company can be adjusted. 

It follows, therefore, that the petition on its face presents a 
cause of action, and that both of the demurrers must be over- 
ruled. 


OPINION OF JUDGE GOTTSCHALK OVERRULING THE Mo- 
TION FOR A REHEARING 

The defendants have filed a motion for a rehearing of their 
demurrer to the petition heretofore overruled, and the im- 
portance of the questions involved has induced this court to 
grant them an opportunity to present their views, and in the 
light of a full argument to reconsider the action heretofore 
taken. Itis perhaps but proper to state briefly the reasons 
which have led this court to arrive at the conclusions which 
it has formed. The first point made is, that the court “has 
confounded the rights secured by the charter of the St. Louis 
Gas-Light Company to the city of St. Louis with those se- 
cured to the individual citizen; ané it is argued “that if it 
be that there are rights secured by the charter to the city, 
which are other and different from those secured to the indi- 
vidual citizen, then it is obvious that the gas company may 
inake contracts with the city which may not in any manner 
affect the rights of the individual citizen; and even if it did 
so, that the individual would not be affected thereby, but 
would enforce his own right in its appropriate way.” 

There are two fatal errors, according to my opinion, in 
this argument. The first is, that the conclusion is based on 
false premises. It is based on the assumption that the city 
of St. Louis and the citizens of St. Louis are entirely differ- 
ent and distinct bodies, and that the city council could make. 
a contract for the supplying and lighting the city with gas, 
which contract would not affect the citizens. The argument 
forgets that the city of St. Louis has been created simply for 
the welfare and government of its citizens, and that the city 
council, as it is said by our supreme court, forty-ninth Mo, 
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p. 488, “in the discharge of their duties, do not act for them- 


selves, but for the public. They are trustees, clothed with a 
trust, not for the corporation as such, but for the citizens and 
the public who have confided their authority to them.” 
They are the representatives of the people of the city, and it 
can not and will not be pretended that in the lighting of the 
streets of the city with gas, the citizens of the city, for whose 
convenience and sec urity, and at whose expense it is done, 
have no interest, or should have nothing to say; or that a 
city council could, in such contract, disregard or sacrifice 
such rights by claiming that it is a contract by the corpora- 
tion merely—as if every contract made by and for the 
corporation, were not a contract made virtually by and for 
its citizens. 


Washington avenue, and thus get rid of its duties and limit- 
tions, and hand over the city to other persons or corporations, 
who are not under any such obligations as the St. Louis 
Gas-Light Company as to their responsibility and thus place 
the city at their mercy. 

Now, it is a settled principle of law that corporations are 
created for the public good—that privileges granted to cor- 


| porations are conferred with a view to the public use and ac- 


The second error in this arguiment is, that it assumes that | 


the contract of 1873 affects only the city as a corporation, and 
does not affect the private citizen. An inspection of the con- 
tract will show the contrary. 
stipulates that each of said gas companies within such re- 
spective district or portion of “the ¢ ity will and shall supply 
gas for all public lamps, and also to all its inhabitants and 
private consumers at all times. The same clause provides 
that in a certain contingency there shall be a reduction in 
the price of gas to the private consumer; and the third 
clause, that if “the quality of the gas furnished to private con- 
sumers be below the standard, the company shall pay 
to the city $250 for each third day. It must be evident 
that here the city council, by its contract, not only assumes 
to regulate the relations between the gas company and the 
city in its corporate capacity, but also between the gas com- 
pany and the private consumer. It is also evident that it 
acts as trustee for its citizens, and acting as such, it must act 
within the limits of the charter, and must be confined (in the 
language of said section) to such action “as may be benefi- 
cial to them and the public,” and it can not re lieve the gas 
company from any of its duties nor obligations, or sacrifice 
the rights of the citizens. 

But it is not necessary to take this position, for it is 
evident to my mind that the contract of 1873 does attempt to 
release the St. Louis Gas Company from duties imposed 
on it by the state, and which it owes to the r%' as 
such. We find that, by the preamble to its charter a joint 
stock company was to be formed, the object of whic h Was to 

erect works for supplying pure gas and the necessary appa- 

ratus for lighting said city and its suburbs; and we further 
find that the charter imposed on the said gas company the 
duty to provide the works necessary to the lighting of the 
whole city of St. Louis and suburbs with ga and to put those 
works into successful operation,and to erect phe light lamps in 
the streets wherever the city shall direct them to be erected 


and lighted, at the company’s expense, in consideration of 


which the city is to pay eight per cent. on the amount of the 
cost. 

Never to charge more than one per cent. per cubic foot, nor 
to charge more to the city than it receives at =e same time 
from the majority of the inhabitants who use ga 

To repair the streets which they may have Sonten for the 
purpose of laying their pipes, under a penalty of a fine to be 
imposed by the circuit court (sec. 24). 

To sell out to the city at a certain price (secs. 27 and 

Thus we find clearly: that the said gas company was 
under obligation to have gas-works, and. the nec essary appa- 
ratus to supply the whole ¢ ity and suburbs with gas. Now it 
stands admitted that the company has sold all its works and 
apparatus north of Washington avenue to some one else, who 
is under no legal obligation as to price, quality, material or 
supply. Is this not a clear violation of these, its duties, im- 
posed upon it by the state? Can it to-day supply the whole 
city with gas if that were demanded? Tas it not placed it 
out of its power to do that which the state said it must do, 
and to do which it was created and received its franchises ? 
Suppose the Laclede Gas-Light Company sells out to another 
party (and what is there to prevent it?) and that other party 
refyses to furnish gas to the city, except at an exhorbitant 
price, is it not evident that the city must either accede to 
such request, or leave that part of the city in utter darkness 
until relief can be had? Andis it notalso evident that this 
state of affairs could not exist if the provisions of the 
charter of the St. Louis Gas-Light Company, that it must 
have works and apparatus to light the whole city with gas, 
and that it is never to charge more than a certain price, and 
must supply gas of a certain quality prescribed by law, had 
been complied with? And if the company has the right to 
sell north of Washington avenue, why not also south of 


28). 
and is 


The fourth clause expressly | 





commodation, and that they can not voluntarily deprive 
themselves of the lands or property or franchises which are 
necessary for that purpose (13 Serg. & R. 210; 9 Watts & 8. 
27), and again, that corporations can not give up to others 
their special powers or the control of their undertakings ; 
and all such arrangements, whatever their form, however 
disguised, are w/tra vires and void. Winch v. Birkenhead 
Railroad Company, 5 D. G. & Law, 562, and 13 English Law 
and Equity, 508. And so inthe leading case of Black ef al. 
v. Delaware and Rarit. R. Co., the chancellor remarks: “ It 
may be considered as settled that a corporation can not lease 
or alien any franchise or any property necessary to perform 
its obligations and duties to the state, without legislative 
authority.” And a sale or transfer of the powers of one 
company to another, without the authority of the legislature, 
is against public policy, and the courts will do nothing to pro- 
mote the transfer, as it is in utter dis regard of the duties and 


obligations of the company. 61 Ills. 422; Copeland vy. Citi- 
zens’ Gas-Light Co., 61 Barb. 76. Nor can franchises be dis- 


severed or divided except by legislative 3 Johns. 
27; 45 Calif. 365; 24 N. Y. 261; 37 Barb. 

It seems to me to be indisputable that the contract of 1873 
violates every one of these principles; and as it was never 
consented to by the state, which alone could consent to it, it 
must be held to be void; and while it may be conceded that 
the St. Louis Gas-Light Company might waive its exclusive 
privileges, and that thereupon the city might contract for the 
lighting of its streets with the Laclede Gas-Light Company, 
or any other person, yet no contract can be permitted to 
stand which releases the St. Louis Gas-Light Company from 
duties and burdens imposed by the state, or divests valuable 
rights from the city or its citizens. 

Ll now come to the second point made, and that is, that the 
charter of the St. Louis Gas-Light Company did not expire 
in 1870, because the law says that the power of the city to 
determine the charter by a resolution to purchase, should be 
exercised in 1860 or 1865, and that the contract of 1846, giving 
the city the right to purchase in 1870, is either invalid or 
could not have that effect. [ have fully considered the val- 
idity of that provision of the contract of 1846.; and I will 
only add that there can be no question but that the city - 
St. Louis had the power to determine the charter of the ga 
company and to take its works. a 

This power was the essential thing. The company was 
created for the benefit of the city and its inhabitants, and 
after a certain time the city had the right to own the prop- 
erty itself. It was the manifest intention of the legisla- 
ture that the city should become the owner. It said so in the 
original charter (secs. 27 and 28), it repeated it in section nine 
and ten of the amendment. It gave authority to the city in 
1859 to issue its bonds for the special purpose of buying and 
paying for the gas-works; it provided for a board of com- 
missioners to operate them; it authorized the leasing of 
them, and as late as 1864 it again enacted that it should be 
lawful for the city of St. Louis, at any time after the city 
council decided to purchase the gas-works of the St. Louis 
Gas-Light Company, to issue bonds. 

And it appears for that long before the city had, the first 
time, the right to purchase, the gas company and the city, for 
reasons suflicient to them, agreed that the city should not 
exercise that right in 1860, but might do so in 1870—and the 
city accordingly did so. Both parties at that time considered 
the power to purchase to be the material part, and the time 


authority. 
217. 


to be merely directory, which, by agreement, might be 
changed. I think that their view at that time was correct— 


that the time fixed by the legislature was only an incident of 
the power expressly given, and that, while it could not be 
changed by one party, the consent of both could alter it, 
pec ially if given before the right had accrued, and the party 
confiding in it, having acted in good faith accordingly. 

The rule of law i is, ‘that the time in which an act is to be 
done is to be considered as mandatory only when the law ex- 
pressly forbids the thing to be done at any other time. 
Sedgwick on Constitutional and Stat. Law, second edition, 
p- 316. ‘This rule has been adopted by our supreme court, in 
41 and 44 Mo. 330, and where it is expressly held, that where 


es- 
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an officer is bound to file his bond within a certain time after 
his election, and such time is only directory, he may file 
his bond after such time with equal effect. See 52 Mo. 424 
and 513. There is no provision in the charter forbidding the 
city to purchase at any other time, nor the gas company to 
sell, and no reason appears why, by mutual consent, they 
could not do it. 26 Ala. 631. 

But if they could and did do it, then such resolution ne- 
cessarily must have had the safne consequences if it had 
been made in 1860 or 1865. The mere changing of time 
did not change its effect, for that was fixed by law, and 
that effect being the expiration of the charter, it follows that 
such was was the effect of the resolution in 1870. 

But counsel contend that the contract of 1846 provides for 
something different for the city to purchase than is provided 
by the charter. In this they appear to be mistaken. The fifth 
clause provides that the city relinquishes the right to purchase 
in 1860, and expressly says that the city shall have the privi- 
lege of purchasing, as aforesaid (that is,as provided for by the 
charter), in 1870, and every five years thereafter, in the man- 
ner as provided in the 27th and 28th-sections of the charter, 
and the 6th clause is only to the effect that the city shall 
not be compelled to buy any other property and effects not 
necessarily connected with or appertaining to the gas works, 
nor acquire any other privilege than that of lighting the city 
with gas, and the act of the general assembly of March 12, 
1858, passed long after the contract of 1845, expressly pro- 
vides that the franchises, as well as the property of the gas 
company, shall at once vest in the city if the purchase be 
made at any time. 

We come now to the third point urged by counsel, which 
consists in the assertion that the resolution to purchase was 
only one step in the direction toward purchasing the gas 
works, and that this could have no effect until the purchase 
Was consummated ; and it is argued that a subsequent city 
council might refuse to issue the bonds necessary to pay for 
the works, and thus prevent the sale being consummated. 
But counsel forget that this question can not arise at this 
stage of the case, that the facts stated in the petition are ad- 
mitted to be true that it is there averred that the city re- 
solved to purchase, appointed appraisers, and did everything 
necessary to comply with its part of the agreement, and 


that defendant wrongfully refused to purchase or to appoint 


appraisers. I can not go behind these statements, for | have 
to take them as admitted ; and as by law the city was not 
required to issue its bonds until it knew what the appraise- 
ment would amount to, and how many bonds would be re- 
quired, I can not act on the supposition that the city will 
not consumnmate the purchase. The city has not only taken 
one step, but has taken all steps required of it to purchase 
up to this time, and this action is for the purpose of compel- 
ling the gas company to take the steps required of it to sell. 

The matters here urged do not present themselves now, 
although they may arise hereafter, when that supposed con- 
tingency happens, at which time they will receive their full 
consideration. 

Ihave now considered all objections urged, except those 
disposed of in the first ruling. A somewhat extensive in- 
vestigation into the law and adjudicated cases, as well as a 
careful consideration of the arguments on the part of de- 
fendants, have led me to a still stronger conviction of the 
correctness of the judgment heretofore entered, and I must 
decline to sustain the motion. The motion for rehearing is, 
therefore, overruled, and defendants will be required to file 
their answer within three days, according to stipulation. 





Bankrupt Act—Composition—Agreement to take En- 
dorsed notes in Payment of Dividends. 


IN RE HURST.* 


United States Circuit Court, Eastern District of Michigan, 
January 20, 1876. 


Before Hon. H. H. Emmons, Circuit Judge. 


1. Composition Resolution—Azreement to Accept Endorsed Notes. 
—A resolution of composition under the bankrupt act which provided that pay- 
ment should be made by the delivery of endorsed promissory notes was sustained 
upon the ground that such phraseology would be nterpreted to mean a payment 


in money within the meaning of the statute. 


2. ——-. Payment by giving Note—Interpretation—“ Received in 
Full Payment,” etc.—There is no principle of law which constrains a court 





* For the —— of this case we are indebted to Wm. Jennison, Esq., 
of Detroit, Mich. 





to construe the words, ‘‘ received in full payment,’’ ‘‘ received in full satisfuc- 
tion of,’’ or other similiar words, when applied to the reception of a note or 
other security in payment of an antecedent debt, to mean absolute satisfaction ; 
but it is in all instances a question of fact and intention, to be deduced from the 
words of the instrument and the facts in reference ts which they have been 
employed. 


3. —. Debtor not discharged till actual Payment.—aA resolution of 
composition under the statute will not be effective to discharge the debtor unless 
the dividend is actually paid to the creditor. 








4. . The form of the resolution in question strongly disapproved by 
the court. 


This was a  naregroage under the bankrupt act between 
debtor and creditor, to compromise the former’s indebtedness. 
A “resolution of composition” having been adopted by 
which the creditors agreed “ to accept the sum of twenty cents 
on the dollar in full satisfaction and discharge, provided the 
said sum be paid as follows, six-month notes of the debtor en- 
dorsed by, ete., as security,” the district court on the motion 
made an order to record the same. 

E. K. Roberts & Co., creditors, having refused to sign the 
resolution, filed a petition in review of the said order on the 
ground that it did not provide for payment in money. 

Julian G. Dickinson, for creditor. Wm. Jennison, for 
bankrupt. 

Opinion by Emmons, J. 


The only error urged upon this bill of review, is that the 
resolution of composition provides for a payment in endorsed 
promissory notes, whereas the statute requires it shall be 
in money. Literally interpreted it is subject to the criticism 
made. It does provide expressly that the payment shall be 
made by the delivery of certain endorsed promissory notes. 
If we can not construe this to mean a payment in money, the 
“resolution” must be rejected. We think without any viola- 
tion of familiar rules of interpretation we can read’ this lan- 
guage as importing such payment, notwithstanding its appar- 
ent literal meaning to the contrary. The circumstances in 
which these words are employed, show that the word “ pay- 
ment” is not to be understood in its literal absolute signiti- 
cation. 

Did not peculiar circumstances constrain us to put in ac- 
cessible form the reasons for our ruling, we should not, 
pressed as we are with other duties, feel obliged to do so. 
We are informed, however, the legality and effect of these 
proceedings are questioned in other tribunals ; and we assume 
that the construction which we give them here will be 
adopted there. In the midst of jury trials, acting also for the 
district judge, to dispose of a long list of certified admiralty 
cases, as well as those upon appeal and the whole business of the 
bankruptcy court, it is impossible for us to do more than 
simply link together what is mere memoranda from which 
our oral judgment was delivered. The few moments we can 
spare from three sittings a day will not enable us condense 
these suggestions or avoid considerable repetition. What little 
we have done could by no possibility have been accomplished 
had we not received some very exceptional and very efficient 
aid from the learned counsel of the bankrupt. 

Had the resolution come before us in different circumstan- 
ces, and where without great injury we could have caused an- 
other to be adopted in its stead, we should have prefered its 
rejection on account of the impolicy of sanctioning doubtful 
terms when it is so easy to comply with the provisions of the 
law. Litigation is naturally created by such ambiguities, and 
has actually resulted from them in the present instance. It is 
with great reluctance that we sustain the practice in this case, 
notwithstanding the many precedents found in the books for 
construing similar words as we now interpret these. We 
have much reason to believe that had this point been argued 
before the district court the proceedings would have been re- 
mitted to the creditors and a new resolution required. ,We 
hesitated indeed, whether, owing to the practice in that court, 
we could listen to the objection at all. 

We deem it unnecessary to discuss the doctrines, much less 
cite adjudications in reference to the interpretation of statutes 
and contracts generally, where the decisions are so numerous 
in reference to the very words employed in this resolution and 
the subject-matter with which it deals. They are but illustra- 
tions of the familiar general rule on which they rest, that 
every instrument must be construed to effectuate the pre- 


sumed intention of the parties. It is so in deeds, wills, per-. 


sonal covenants, and even judgments and statutes. In refer- 
ence to them all, the same language in numerous instances 
has been held to bear wholly different meanings, according to 
the circumstances in which it is employed. The bearing up- 
on this subject is so full and so familiar that its citation and dis- 
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cussion would be quite out of place. 
than refer to a very small portion of the very great number 
of English and American judgments which have declared that 
the words ** payments,” * in satisfaction of,” “ in full discharge 
of” and numerous other similiar expressions, when contained 
in receipts and other instruments in reference to antecedent 


and liquidated obligations operate to discharge them, or the | 


' 
We shall do no more | 


Berry v. Griffin, it was held that request to charge which 
implied that as amatter of law that the reception of a note in 
payment of a debt was per se an absolute satisfaction, was erro- 
neous. It might or might not be payment in fact, according to 
the conditions in which the receipts was given. 5 Rawle, 166, 


| Perit v. Pittfield e¢ a/., was a case where property was deliv- 


contrary, just as the circumstances in which they are used in- | 


dicate intention, and as justice demands. The receipt of a 
promissory note in payment of an antecedent debt, when a 
suit is brought by the creditor against his debtor in all the 
states of the Union where they profess to follow the common 
law, is held not to discharge the original obligation. This re- 
sult is declared in various forms of expression. It is some- 
times said to be a conditional payment, at others that the 
word payment is not to be understood in its technical sense, 
but is intended only to evidence the amount to be paid. In 
those states where a different rule is established they concede 
it to be peculiar. If the same receipt is given in circumstan- 
ces where it is quite clear that the parties intended to satisfy 
absolutely an antecedent debt, as where financial adjustments 
demand that a mortgage should be discharged, a judgment 
satisfied, a retiring partner who leaves the assets of a firm in 
the hands of his previous associates, and numerous other in- 
stances where the nature of the transaction shows that the 
actual satisfaction was intended ; in all such instances these 
words “in payment of,” or “in satisfaction of,” will be ruled 
to import what they literally mean. In the construction 
which we give this resolution, holding as we do that it does 
not mean the delivery ot the promissory notes as payment and 
a discharge of the debtor,we do not approbate the extreme ex- 


pressions in several of the cases on this subject which hold | 


that there must be an express agreement in terms to accept a 
note in satisfaction before it will operate as such. It is a mere 
matter of interpretation in each instance, controlled by the 
circumstanses in which the agreement is made. 


1Smith’s Lead. Cas. 7th Am. Ed. 613, cites along list of 


cases and deduces from them the general principle which the au- 
thor supposes they sustain. After saying that the transfer by 
adebtor to his creditor of the note of a third person Will 
discharge his obligation,if such is shown to be the intention,and 


that such intention must appear by the express agreement of 


the parties, and will not be implied by the mere act of transfer, 
adds (p. 613) that “‘merely receipting the notes as cash,or giving 
areceipt in full, or receipting the notes as being payment of the 
debt, will not alone be sufficient to prove that the notes were 
taken, not as conditional payment, but as an immediate and 
absolute discharge.” 29 Pa. p. 448, McIntyre v. Kennedy. 
The check of a third person was delivered to plaintiff in pay- 
ment of an antecedent debt. It does not appear that a writ- 
ten receipt was given, but the whole case proceeds on the as- 
sumption that in terms it was delivered in payment. Wood- 
ward, J., on a very full review on the English and American 
cases, approbating the summary which we have quoted from 
the American edition of Smith’s Leading Cases, lays down 
the general doctrine that there must be either an express 
agreement to receive in payment, or facts aliunde from which 
such an understanding is clearly to be implied, 4 Watts, 308, 
McLughan v. Bovard. A draft in this case was received 
“for the amount then due on the above judgment.”’ Gibson, 
J., in deciding that it was not a satisfaction of the judgment, 
on p. 315 says “a note or bill taken in satisfaction of a prece- 
dent debt imposes no further duty on the creditor than to use 
reasonable diligence in obtaining payment or acceptance by 
presenting it in season, and giving notice of its dishonor to the 
debtor from whom it was had, if he be a party to it.” 5 John- 
son, p. 68, Tobey v. Barber. In this case the receipt was very 
positive in its terms. It read: ‘ Received of Barber $163 on 
account of within lease, and in full for the second and third 
quarter’s rent.” It was held to be sufficient to explain this 
receipt, and to show that the rent was not paid, by simply 
proving that it was given for the note of a third person, and 
that the note was dishonored. 9. Johnson, 309, Johnson y. 
Weed, illustrates with what fullness the courts have held this 
question to be one of mere construction, in the light of the cir- 
cumstances in which the language of receipts and other con- 
tracts have been written. It is conceded everywhere that where 
goods are sold and the note ofa third person is contempora- 
neously delivered in exchange, the presumption of law prima 
Jacie is that it is absolute gatisfaction. In this case, however, 


a jury having found that the delivery of a note in payment of 


goods bought at the time was not intended by the parties to be 
absolute payment,the court refused to set to aside the verdict ; 
and see 2 Caines, 117, Roget v. Merrit. In 10 Maryland, 27, 


| be such. 





ered “in payment of debt.” Although the word payment was 
used, looking to the nature of the transaction, it was held not 
Other parts of the case illustrate the liberality of the 
interpretation which courts will indulge, in order to carry 
out what the parties intended. 

There is a class of cases which decides that where upon dis- 
solution of a copartnership the paper of one member is taken 
for the debt of a firm, the same words which would not im- 
port payment in other cirenmstances are construed to do 
so in these. These judgments will illustrate the principle we 
have assumed that no form of words will secure the same in- 
terpretation in all instances. When the motive is to discharge 
one of several debtors when the other assumes the control of 
the assets of the business, language indicating discharge and 
satisfaction will be interpreted so as to effectuate the pre- 
sumed intention of the parties. Smith’s Lead. Cas. Vol. 1, 7th 
ed. pp. 613, 614, refers to a number of these judgments. 6 Bar- 
bour, 244, Van Eps vy. Dillaye, cites and approves 12 John- 
son, p. 409, and other cases which hold that when the paper of 
one member of a firm is given in payment of a partnership 
debt, where the other member retires and relies upon the dis- 
charge of his obligation, it will be deemed absolute payment. 
It decides, nevertheless, even in such cases, that where there 
are facts aliunde showing it was not so intended by the par- 
ties, such consequences will not follow, and the verdict of a 
jury finding there was no payment, was not disturbed ; and 
see 4 Wash. C. C. 271, Harris v. Lindsay ; 45 Mo. 150 Doebling 
v. Loos. In anaction to enforce a lien it was urged that the 
account was paid by note. The receipt given was as follows: 
“Received of Loos $1300 in full of all my demands t@ date.” It 
being the note of the debtor, the receipt, it was said was not 
suflicient evidence to submit it to the jury. Had the circumstan- 
ces been different, the words might have been differently in- 
terpreted. Those before us in reference to this * resolution,” 
are quite as strong as those in 45 Mo. ; and see 53 Hl. 309, Archi- 
bald v. Argall, which held on proper testimony that it was a 
question of intention for the jury, notwithstanding the form of 
papers. The following very recent judgments equally sustain 
the principle of the cases we have already more particularly no- 
ticed : 45 Miss. 559, Lear v. Friedlander; 33 Iowa, 406, Huse 
v. McDaniel ; 43 Ind. 368, Jewett v. Pleak ; 33 Wis. 488, Mat- 
teson v. Ellsworth. ; 

No state has more fully applied the doctrine than Michigan. 
It is with much propriety that we adopt one of its rules of 
interpretation for this resolution—being, as it is, the language 
of its business men. 1 Doug. Mich. 507, Gardner v. Gorham. 
A note and mortgage were received * in payment for goods.” 
Upon the trial, evidence tending to show it was not intended 
to receive them in satisfaction, was excluded. In reversing 
the judgment for this reason the court by Whipple, J., at page 
510 after laying down the general rule in the most stringent 
form, says: ‘It is applicable alike to a case where the note 
of the debtor or of a third person is taken.” He cites 9 
Johnson 310,and 7 Term 64, Owenson vy. Morse. The 8th 
Michigan, 494, Hotchin v. Secor, also goes upon the ground 
that it is a mere interpretation of the language used by, and 
the conduct of, the parties. 17 Mich. 273, Dudgeon vy. Hag- 
gart, and 23 Mich. 228 Burchard vy. Frazer announce the 
same principle. . 

The English doctrine is quite as stringent as the American. 
In the 5th Term 513 Kearslake vy. Morgan, a note was received 
“for and account of the debt.’”’ Not being paid, and the 
collateral circumstances failing to show an intention to dis- 
charge, it was held that an action could be maintained for the 
original consideration. This case is cited in 1 Meeson & 
Welsby 152 Sard v, Rhodes, with approval, and distinguished 
from the facts before the court, where it appeared by plea 
that the note was received in absolute satisfaction. The 12th 
California 317 Griffith v. Grogan, approves the general prin- 
ciple that a promissory note of a third person is not payment 


| unless so expressly agreed, and says such is the English 


law, citing the earlier cases on that subject. 

The federal cases are equally full to the same point. 1 
Wash. C. C.328 Maze v. Miller. A receipt was given “ in full 
for property sold.” Upon proof that a payment was made 
by note of a third person which was unavailable, it was held 
the receipt was no bar to an action. The language of the 
instrument was quite as strong as that before us. See also 4 
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Wash. C. C. 271 Harris v. Lindsay ; 10 Peters 558, 567, Peter 
v. Beverly. An executor gave his note for a debt due from 
the estate. In deciding .it was no payment, Thompson, J., 
says “that in no case is the giving of the note of a third 
person for pre-existing debt, payment, unless it is expressly 
so agreed, or is clearly to be inferred from the facts of the 
transaction.” He cites, with approbation, 11 Johnson 513, 14 
Ib. 404; 2 Gill & John. 493; Glennv. Smith. 7 Har. & John. 92; 
Clopper v. Union Bank, in which written receipts declaring 
the Bs ed was received in payment, were construed to be 
conditional payment only. 

Glenn v. Smith is one of the leading cases, and perhaps is 
as fully argued as any in the books. The question was, 
whether certain endorsed notes constituted payment for 
the property in question. The receipt given was “for two 
promissory notes signed by herself and endorsed by Glenn & 
Co. in payment of the above account.” After a very full 
review of the English and American adjudications down to 
the day of the judgment, it was held that the word “ payment ” 
would be interpreted to mean conditional payment only. 
The peculiar facts of the case are relied upon to sustain this 
reading of the instrument. 

See aisg 10 Iredell, page 385, Gordon v. Price; 2 Story, C. 
C. 467, Barque Chusan, in deciding that the giving of a note 
was not to be considered as a satisfaction of the cause of 
action, says such is the law of New York, that of England, 
and so far as he (Justice Story) was informed, of any state in 
the Union, Massachusetts and Maine excepted. See also 2 
Cliff. C. C., page 4, The Kimball, same case on error, in 3 
Wallace, page 44; 1 Cliff, page 420, Baker v. Draper, and 14 
Howard, 240 Downey v. Hicks. 

In view of the many precedents for construing the words 
of this resc lution in conformity with the requirements of the 
statute, and holding that they do import a payment in money, 
we feel confident it is our duty to do so. It is part of a 
statutory proceeding in which any other meaning is unlawful. 
If it does not mean this, it is not within the statute at all. 
It prohibits any other payment but one in money. Predica- 
ments are presented in which that canon of construction is 
applicable when the instrument is to be saved, if by any 
possible interpretation it can be. To use the language of 
another judgment, “it is our duty to approach the line where 
interpretation ends, and interpolation commences.” 

There is no danger to creditors, resulting from such a con- 
struction. The composition will not be effective to discharge 
the debtor unless the amount agreed upon is actually paid. 
See 13 National Bank. Reg. 129. Jn ve Reiman and Fried- 
lander. Jn re Hatton, 7 L. R. Ch. App. 723; Edwards v. 
Coombe, 7 L. R. Com. Pleas, 519; and the numerous Ameri- 
can and English adjudications which hold that in all similar 
cases deeds of composition, and accord and satisfaction, must 
be completely executed in order to be operative. 

The order of the District Court to record the “ resolution ” 
is affirmed, without costs to either party, as against the other. 





Practice in Courts of Error. 


THE BALTIMORE AND POTOMAC RAILROAD COMPANY v. 
THE TRUSTEES OF THE SIXTH PRESBYTERIAN CHURCH. 


Supreme Court of the United States, October Term. 1875. 


1. Affidavits read in Evidence, without Exception reserved, no 
part of Record.—A flidavits admitted in evidence against objection, form no 
part of the record in a court of errors, although incorporated into the transcript, 
unless made so by bill of exceptions. 


2. . The General Practice Stated.—Neither depositions nor aflida- 
vits, though appearing in the transcript of a common law court of errors, can 
ever be vemnedea asa part of the record, unless the same are embodied in an 
agreed statement of facts, or are made 30 by demurrer to the evidence, or are 
exhibited ina bill of exceptions. Matters of parol evidence in such a case can 
never be made a part of the record so as to become re-examinable in a court of 
errors, unless it be in one of four ways: (1) By an agreed statement of facts. (2) 
By a bill of exceptions. (3) By a special verdict. (4) By a demurrer to evidence, 
which latter method is seldom or never resorted to in practice. 


3. Report of Inquisition as to Land-Damages—Bill of Exceptions. 
—The report of an inquisition summoned to assess the damages sustarned 
through an injury to real estate by a railwa pany, r bles an award of 
referees, and the ruling of the court in comfirming [or in —— ] the report is 
a the subject of a bill of exceptions. [Acc., Railroad v. Myers, 18 How. 








In error to the Supreme Court of the District of Columbia. 
Mr. Justice CLIFFORD delivered the opinion of the court. 


Compensation was claimed in this case by The Trustees of 
the Sixth Presbyterian Church of this district for injuries 
occasioned to their real property by the railroad company, 





and they made application to a justice of the peace in and 
for the district, representing that the railroad company 
“have laid their tracks and are now running their trains 
along Sixth street and in front of the property of said 
church, and have built and now occupy and use a depot 
building upon said Sixth street and in the near vicinity of 
said church, to the great damage of the same.” 

Pursuant to that application the magistrate to whom it was 
addressed issued a warrant to the marshal of the district, 
commanding him to summon a jury of twenty citizens of the 
district, possessin, the qualifications therein described, to 
meet at said church building on the day therein named, to 
proceed to value, in accordance with law, the damages which 
the said church organization has sustained in consequence of 
the things done as aforesaid by said company. 

Two objections to the warrant were filed with the marshal 
by the railroad company: (1) That the warrant requires the 
jury to value damages for causes which are not authorized by 
law. (2) That the form of the oath administered to the jury 
is not correct. 

Enough appears to show that the objections did not prevail, 
and that the inquisition was taken, the jurors being first 
sworn by the marshal that they would truly and impartially 
assess the damages, if any, the applicants may sustain by the 
laying of the track along Sixth street by the railroad com- 
pany, and that the jury assessed the damages sustained by 
the applicants by reason of the railroad company laying their 
track along Sixth street, at the sum of eleven thousand five 
hundred dollars. Due return of the proceedings was made 
by the marshal, in which it also appears that both parties 
met at the time and place appointed and that the marshal 
duly certified the warrant and inquisition to the supreme 
court of the district, as required by law. 

Two days later the railroad company moved the court to 
quash the warrant and sect aside the inquisition for the rea- 
sons following: (1) Because the warrant required the marshal 
to summon a jury to assess damages not authorized by law. 
(2) Because the warrant required the marshal to summon a 
jury to assess damages for the running of the company’s 
trains along Sixth street and in front of the property of the 
church, and for having built and for now occupying and using a 
depot building in the near vicinity of the church. (3) Because 
the return of the marshal shows that he did not administer to 
the jurors the oath required by law. (4) Because the marshal 
permitted evidence to go to the jury to show that the prop- 
erty had been damaged by the use and occupation of the 
track by the railroad company and by the smoke and noise 
arising from such occupation. (5) Because the jury in assess- 
ing the damages did not confine their inquiries to the question 
of appreciation and depreciation of the value of the property 
by reason of the laying of the track along Sixth street. 

Pending that motion the plaintiffs suggested to-the court 
that the law required that the inquisition should be confirmed 
at the session of the court held next after the same was filed, 
and moved the court that the cause be placed upon the 
calendar and stand for hearing, and the court granted the 
motion and placed the case on the trial-calendar. Four days 
afterwards the plaintiffs moved the court to confirm the 
award of the jury, and on the same day the defendants moved 
the court to strike the cause from the calendar for want of 
jurisdiction to try the same, except on appeal. 

Affidavits of their counsel were offered by the defendants to 
prove that the plaintiffs were permitted to give evidence to the 
inquisition against the objections of the company, that the 
church was greatly annoyed and injured by the location of 
the engine depot, in consequence of the smoke arising from 
the engines being wafted by the wind into the church build- 
ing, and also from the noise of the engines and the passing 
trains and the ringing of the engine bells. Two jurors also 
gave affidavits, which were also offered in evidence, to show 
that in arriving at the conclusion they took into consideration 
all the surrounding circumstances, such as the passing of 
trains in front of the church, the danger in passing to and 
from the church, the expense of removing to an other location, 
and the smoke and noise arising from the passing engines. 

Seasonable objection was made by the plaintiffs to the 
admissibility of those affidavits, but the court overruled the 
objections and the affidavits were introduced and allowed to 
be read. 

Hearing was had on the motion of, the plaintiffs and on the 
motions of the defendants to strike the case from the cal- 
lendar and to set the inquisition aside. Both motions of the 
defendants were overruled, and the court finding no error in 
the record confirmed the inquisition and finding of the jury 
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and gave judgment in favor of the plaintiffs for the amount 
awarded. Neither party tendered.any bill of exceptions, but 
the defendants sued out a writ of error and removed the 
‘ause into this court. 

Neither depositions nor affidavits, though appearing in the 
transcript of a common law court of errors, can ever be 
regarded as a part of the record, unless the same are em- 
bodied in an agreed statement «f facts, or are made so by a 
demurrer to the evidence, or are exhibited in a bill of excep- 
tions. Matters of parol evidence in such a case can never be 
made a part of the record so as to become re-examinable in 
a court of errors, unless it be in one of four ways: (1) By an 
agreed statement of facts. (2) By a bill of exceptions. (3) 
By a special verdict. (4) By a demurrer to the evidence, 
which latter mode is seldom or never adopted in modern 
practice. 

Exceptions may be taken by the opposite party in the intro- 
duction of depositions or affidavits, and the party introducing 
such evidence in a subordinate court may insist that the 


court shall give due effect to the evidence, and in case of 


refusal to comply with such a request may except to the 
ruling of the court, if it be one prejudicial to his rights. 
Where neither party excepts to the ruling of the court, either 
in respect to its admissibility or legal effect, the fact that 
such a deposition or affidavit is exhibited in the transcript is 
not of the slightest importance in the appellate court, as 
nothing of the kind can ever constitute the proper foundation 
for an assignment of error. Suydam vy. Williamson, 20 How., 
433. 

Errors apparent in the record, it is true, are open to revision, 
whether the error be made to appear by bill of exceptions or 
in any other legal manner; Slacum v. Pomeroy, 6 Cr., 221: 
Bennet v. Butterworth, 11 How., 669; Garland y. Davis, 4 
How., 131. 

When a party is dissatisfied with the decision of his cause 
in an inferior court, and intends to seek a revision of the law 
applied to the case in a superior jurisdiction, he must take 
care to raise the question of law to be revised, and put the 
facts on the record fof the information of the appellate tri- 
bunal; and if he omits to do so in any of the methods known 
in the practice of courts of errors. he must be content to abide 
the consequences of his own neglect. 

Evidence, whether written or oral, and whether given to 
the court or the jury, does not become a part of the record 
unless made so by some regular proceeding at the time of the 
trial and before the rendition of the judgment. Whatever 
the error may be, and in whatever stage of the cause it may 
have occurred, it must appear in the record, else it cannot be 
revised in a court of error exercising jurisdiction according 
to the course of the common law. 

Viewed in the light of these suggestions it is clear that it 
will not be necessary to give a separate examination to all the 
alleged errors of the court below in confirming the inquisi- 
tion and in rendering judgment for the plaintiffs. Sufficient 
has already been remarked to show that the affidavits con- 
stituting the whole basis of the theory of fact involved in the 
errors assigned affecting the merits of the controversy are no 
part of the record, and consequently the errors assigned are 
utterly destitute of any legal foundation. 

Attempt is made to overcome that difficulty by the sugges- 
tion that the writ of error is addressed to the judgment, and 


that the office of the writ of error is to remove the judgment of 


the subordinate court into this court for re-examination, which 
is undoubtedly correct, but it is equally true that if the tran- 
script does not show that any error exists in the record the 
judgment must in all cases be affirmed, except where it appears 
that there has been a mistrial. Minor y. Tillotson, 1 How., 
287; Taylor v. Morton, 2 Black, 484; Barnes v. Williams, 11 
Wheat., 415; Carrington v. Pratt, 18 How., 63. 

Inquisitions like the present one bear a strong analogy in 
many respects to the report or award of referees appointed 
under a rule of court, to whom is referred a pending action. 
Referees in such cases make their report to the court, and in 
such a case the report, unlike an award at common law, must 
be confirmed before the prevailing partv is entitled to the 
benefit of the finding of the referees. When the report is 
filed in court the losing party may file objections in writing 
to the confirmation of the report and may introduce evidence 
in support of the objections, and it is well-settled law that 
the ruling of the court in overruling such objections is the 
»roper subject of a bill of exceptions. Railroad v. Myers, 18 
low. 250. 

Doubts were expressed at one timg whether a bill of excep- 
tions could be claimed in such case, but the decision referred 








to removed every doubt upon the subject. Strothers v. 
Hutchinson, 4 Bing. N. C. 83; Ford v. Potts, 1 Halst. 388; 
Nesbitt v. Dallam, 7 Gill, & J. 507; Thomson v. Moore, 9 
Port, 137. 

Evidence in support of the objections to the award was 
received in that case and the judge overruled the objections 
and embodied the testimony and his ruling in a bill of excep- 
tions, reserving his opinion as to the regularity of the proceed- 
ing, and whether the judgment could be revised. Pursuant 
to the arrangement, the losing party in the court below sued 
out a writ of error and this court sustained the writ of error 
and decided that the equity of the statute allowing a bill of 
exceptions in courts of common law of original jurisdiction 
embraces all such judgments or opinions of the court as arise 
in the course of a cause, which are the subjects of revision by 
an appellate court and which do not otherwise appear on the 
ane. 18 Id. 251; Canal Co. v. Archer, 9 Gill, & J. 481; 
Walker v. Railroad, 3 Cush. 8. 

Doubtless other modes may be devised of accomplishing a 
revision of the legal questions in a case like the present, but 
the court does not find it necessary to pursue the enquiry, as 
all the court intends to decide is that the affidavits in the 
transcript are not a part of the record, and that in such a case 
an assignment of errors, such as the one exhibited in this case, 
so far as the same depends upon the affidavits, presents no 
question for re-examination by this court. | 

[Some other questions of a formal character were discussed 
in the opinion, but as they relate to the mode of procedure 
in assessing land-damages in the District of Columbia, and to 
the practice of the Supreme Court of that District, they are 
omitted, as not possessing general interest.—Ed. C. L. J.] 

JUDGMENT AFFIRMED. 


Mr. Justice BRADLEY did not sit on the argument of this 
cause, and took no part in the decision. 





Wife’s Equitable Estate. 
MUSSON v. TRIGG ET. AL. 
Supreme Court of Mississippi, December 20, 1875. 


Hon. EPHRAIM G. PEyToN, Chief Justice. 
** Horatio F. SIMRALL, ? : : 
y ry ASSOCLE 3 Ss e8. 
JOHNATHAN TARBELL, § *SS0clate Justices 


oe 


1. Wife’s Equitable Estate and Statutory Separate Estate.—Those 
equitable estates of married women which exist in trust and arise out of settle- 
ments made by deed or devise are entirely different from the separate legal 
estate which is‘the creature of modern statutés, The former depend for their lim- 
itations upon the instruments creating them and the rules which courts of equity 
have established with reference to such instruments ; the latter depend for their 
limitations exclusively upon the statutes by which they are crented. 


2. Nature of Married Woman's Equitable Estate—Jus Disponendi. 
—Where property is settled upon a trustee to the sole and separate use of a married 
woman, the latter takes therein an unrestricted equitable estate in fee, subject 
to her exclusive control and disposition. 





3. ——. . Case in Judgment.—Property was settled upon a trustee 
to be held for the sole and separate use of a feme covert, and vesting in her an 
absolute and exclusive conteal and a complete jus disponendi. Either she or her 
husband contracted debts with « firm of commission merchants, and afterwards 
her husband and herself addressed a letter to this firm promising to pay the 
debts out of the proceeds of such separate estate. The court, being of opinion 
that the credits were given on the faith of the separate estate, held (reversing the 
court below), that it ought to be subjected to the satisfaction of the debts. 


Mrs. P. M. Walker, in contemplation of marriage to G. G. 
Torry, and being the owner of a large real and personal 
poperty in Bolivar county, made an ante-nuptial contract, by 
which she conveyed in trust to one Gaines, to be held for her 
sole and separate use, all of her property, covenanting for ab- 
solute and exclusive control, me complete jus disponendé in 
herself. She afterwards paid out of her own funds to Fel- 
lows & Co., $66,925.25 for her husband, who, in consideration 
therefor, conveyed to the said Gaines, in trust, a valuable 
plantation lying in Bolivar county, known as the Perthshire 
place, to be held by him for Mrs. Torry to her sole and sepa- 
rate use, and with limitations as to the estate, identical with 
the marriage contract. After this in connection with the 
Perthshire plantation a debt of $26,649.74 was contracted by 
Mrs. Torry or her husband with John Watt & Co., of New 
Orleans, and thereupon both Mr. Torry and his wife ad- 
dressed a letter to this firm acknowledging this debt and 
promising payment of it, out of the proceeds of the Perth- 
shire farm. The debt not having been paid, Watt & Co. 
brought their suit in equity, in Bolivar county, to subject 
Mrs. Torry’s property to its satisfaction. The bill was dis- 
missed, and from this decree an appeal was taken. 
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Mr. Justice SrmRALL delivered the opinion of the court, 

After statin the facts and making some preliminary obser- 
vations upon the law, he proceeded as follows : 

These statutes which secure to married women separate 
estates do not interfere with, nor were they intended to abol- 
ish or interfere with, those equitable estates which exist in 
trust and arise out of settlements on feme coverts by deed 
or devise. 

If an estate is vested in a trustee in contemplation of mar- 
riage, upon trusts for the wife, or if the estate is thus settled 
after the marriage, it is plain that the grantor meant that the 
JSeme covert should enjoy and dispose of the equitable estate, 
in accordance with the rules and principles which courts of 
equity apply to such estates. The very fact of making such 
settlements, conclusively manifests the intention that the 
feme covert shall not hold the property subject to the limita- 
‘tions and restrictions of the statute, but with such rights and 
privileges as belong to it, according to the principles of courts 
of equity. 

The statute is not prohibitory ; it does not forbid the crea- 
tion of equitable estates in married women by deed or devise. 
It becomes the law of tenure, and the measure of power to 
charge and dispose of the estate where the feme is legal 
owner at the time of the marriage, or acguires it by that fitle 
subsequently ; but if her interest in the estate is equitable, 
with the legal title outstanding in another for her use, her 
rights are derived from the instrument creating the estate, 
are measured by that, and not by the statute. 

One is an estate existing in trust, which has grown up with 
equity jurisprudence without recognition in courts of law, 
depending exclusively for life and protection upon the courts 
which administer that department of jurisprudence, out of 
which it was born. Courts of law ignore it altogether. The 
other is a statutory legal estate, the product of modern legis- 
lation. They are independent and altogether different estates ; 
they pursue parallel but separate lines, and refer to different 
systems of jurisprudence, for the rules and principles which 
pertain to and characterize them. Relying upon these dis- 
tinguishing features, in Hackett & Callahan yv. Metcalfe, 6 
Bush. (Ky.) Rep. 355, the court says, speaking of an equitable 
estate in married women by deed: “ A separate estate thus 
created confers on a married woman the power to deal with it 
asa feme sole; the right she acquires to property under the 
operation of the statute to protect the rights of married wo- 
men, confers on her no such power. The two estates are 
essentially different; one of them can be rendered liable for 
the payment of debts by the separate act of the wife; the 
other only in the mode pointed out by the statute. Johnson 
et ux. v. Jones, 12 B. Monroe, 329: Lillard v. Turner, 16 B. 
Monroe, 374; the separate estate which a married woman 
holds and controls under the statute, is subjected to her debts, 
because she has legal capacity to contract them, and the aid 
of a court of equity is not needed to enforce them. This 
distinction of the two estates is fully recognized in DeVries 
v. Conklin, 22 Michigan Rep. 259: so does Richardson y. 
Sladder, 100 Mass. Rep. 550; Garrett v. Dabney, 27 Miss. Rep. 
343-45. We conclude therefore that the married women’s 
statute of 1857 does not apply to equitable estates held by 
married women under settlements by deed or devise, and that | 
the class of contracts which she is enabled to make by the | 
statute is not the criterion of her capacity to bind her equita- | 
ble estate: but we must consult for the rule on that subject, | 
the principles which have been from time to time adopted as 
part of the equity system of trusts. We must accept for our | 
guide and authority the unwritten law of equity jurispru- | 
dence and not the statutes. 

It may be observed that Mrs. Torry held the Bolivar 











county plantation and other property conveyed by Torry, to! 


Gaines, trustee, with the same measure of right as expressed | 


in the anti-nuptial settlement. 
and enjoyment of the property and its income to her “sole 
and separate use,” or to such person as she may appoint un- 
der her hand, or by last will and testament, and the said 
Torry shail not meddle therewith, and the same or any part 
thereof shall not be liable to his (Torry’s) contro] or disposal, 
but shal] remain wholly in the power and at the disposal of 
Mrs. Walker. She took an absolute unrestricted equitable 
estate in fee subject to her exclusive control and disposition. 

How far then is such an estate liable for the debts of Mrs, 
Torry? The prominent idea pervading the marriage settle- 
ment is, that each party shall retain and keep his or her prop- 
erty, as separate estates, not to be affected by the marriage, 
and so completely so that in case of survivorship, Mrs. 


s 


The settlement placed the use | 





Torry surrendered and abandoned all claims to dower or 
otherwise in his estate. These estates consisted of agricul- 
tural property employed in the production of cotton for 
market. Whether Torry had other property besides the 
Perthshire plantation conveyed to the trustee, does not ap- 
pear. It is shown that the indebtedness of Mrs. Torry grew 
out of dealings between her trustee and herself as controlling 
that sort of property, and John Watt & Co., cotton factors 
and commission merchants. 

It is the common case of a planter in debt to a commission 
merchant and factor at the beginning of the war, with the 
means and ability to pay swept away at the close. The only 
way by which income and profit could be realized by her as 
contemplated by the settlement, was in the pr. duction and 
sale of cotton crops; this necessitated the relation between 
herself and some person, as a factor, with the usual dealings 
between such parties. Between parties dealing in this rela- 
tion with each other, it is plain that it was meant and under- 
stood that for whatever balance might be due the factor, the 
property of the married woman must be looked to for pay- 
ment. John Watt & Co. dealt with Mrs. Torry as the abso- 
lute owner of the equitable estate in fee, completely under 
her coutrol, and subject to her disposal. 

The jus disponendi remained to her as if she was unmar- 
ried; she could have sold the estate and her trustee would 
have been obliged to convey to her appointee; the money 
which she might have derived trom it would have been ex- 
clusively hers. The character of her uransactions with John 
Watt & Co., were such as were common and usual with all 
persons owning the same sort of property, and it is iust to 
suppose that she intended to pay whatever debt she incurvee 
in course of the dealings out of the property, and that the 
complainants extended credit on the faith of it. But the let- 
ter above quoted puts at rest all doubt on that point. That 
clearly indicates she held herself responsible for the debt and 
engaged to pay it. The stipulation to pay out of her crop of 
cotton points to her income as the source from whence pay- 
ment was te be made. But in view of the changed condition 
wrought by the war, it became impricticable to make crops 
as intended at the time. We think under the circumstances 
the complainant’s debt ought to be paid out of the property 
mentioned in the pleadings ; and that is enough to dispose of 
this case. 

* * * * * * * 
De.ree reversed and cause remanded. 





Discharge of Bankrupt—Time of Application—Sections 
29 and 33 of the Bankrupt Act Construed. 


In re LOWENSTEIN 


United States Circuit Court, Eastern District of Missouri, Jan- 
b>] 3 
vary 21, 1876. 


Before Hon. JonHNn F. D1ILuon, Circuit Judge. 


Under section 29 of the bankrupt act, where the limitation of time operated 
as a bar to the bankrupt’s right to a discharge at and prior to the amendatory 
act of June 22, Is74, the ninth section of that act does not remove th s bar. 

i 


DiLuon C. J.—Lowenstein, who applied for a discharge in 
bankruptcy, was, on his own petition, adjudicated a bankrupt 
April 26, 1872. Debts were proved against his estate, but no 
assets ever came to the hands of the assignee. His applica- 
tion for a discharge was not made until September 23, 1874. 
The only reason given for the delay in making the applica- 
tion for the discharge is that the bankrupt has never been 
able, although he has diligently tried to do so, to procure the 
assent in writing of a majority in numbers and value of his 
creditors, as was required by the law existing up to June’22, 
1874. 

On the hearing in the United States District Court, Novem- 
ber 30, 1874, the bankrupt filed the written assent of more 
than one-fourth in number and one-third in value of the 
creditors who had proved their claims upon which he was 
liable as principal debtor, contracted since January 1, 1869. 
The discharge was opposed by the creditors, and the petition 
of the bankrupt therefor was denied by the District Court, 
when Judge Treat was sitting, solely on the ground that it 
was made too late. From the order dismissing the petition 
for discharge the defendant appealed. 

Here no assets caine to the hands of the assignee, and in 
such cases the ‘provision of the bankrupt act (section 29) is, 
that the bankrupt may apply for his discharge “ at any time 
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after the expiration of sixty days from the adjudication of | A fraudulent alteration of a written contract avoids it. 2 Parsons on 


bankruptcy, and within one year from such adjudication.” | 


Where there are assets and debts proved, the application can 


not be made until after six months; and in such cases there | 
is no provision limiting the application to one year, or any | 


other specific time. 

Admitting that,in cases like the present, the delay to 
apply within the year may be excused (/n re Donaldson, 2 
Dillon, 547; 7x re Canady, 2 Bissell, 75; in re Vorbeck, 1 
-acific Law Rep., 100; (x re Pierson, 10 Bankruptcy Regis- 
ter, 107), still the excuse here offered is no excuse whatever. 
The year expired April 26, 1873. 
charge was not filed until September, 1874. 
says he did not apply before the act of June 22 went into 
effect, because a majority of his creditors would not consent 
to his discharge. 
within the year. 

The law reducing the number of creditors, whose assent 

ras required, did not pass until January 22, 1874, more than 


a year after the latest time when the petition should have | 


been filed. Section 9 of this act does apply to ordinary cases 
open and pending when it took effect. (Jn ve King, 1 CEN- 
TRAL LAw JouRNAL, 506; ‘x re Griffiths, 1 CENTRAL LAw 
JOURNAL, 507 ;) and if the only obstacle to the discharge here 
sought was the non-assent of a majority of the creditors, as 
previously required, the bankrupt would—it may be admitted 
—be entitled to his discharge on complying with the easier 
requirements in this regard of the amendatory act. But the 
other obstacle in the way of his discharge is the limitation of 
time contained in section 29, and this limitation remains in 
full force, unaffected by the ninth section of the amendatory 
act of June 22, 1874, which does not undertake to repeal or 
modify it. AFFIRMED. 








Negotiable Paper—Fraudulent Alteration. 
BROWN v. REED. 
Supreme Court of Pennsylvania, October and November, 18765. 


1. Promissory Note torn from Another Paper containing Contract 
Vv ing Terms of Same.—A promissory note, negotiable in form, is not 
rendered invalid in the hands of a bona fide holder, because shown to have been 
detached or torn from another paper containing a contract between the original 
parties to it, the terms of which would, if known to the holder, have debarred 

im from suing. 


2. . Negligence in Maker must be shown.—but the mutilation of a 
written contract, by cutting or tearing off a portion of it, so as to make the sep- 
arated portion resemble a promissory note, is a forgery, and unless negligence 
in the maker in signing such an instrument be shown, a holder, though bona 
Jide and without notice, cannot recover thereon. 








_ 3. - Negligence a Question for Jury.—The question of negligence 
in such a case is for the jury to pass upon, 

4. ——. Cases Distinguished.—Phelan v. Moss, 19 Sm. 59, and Zimmer- 
mn Vv, Rote, 25 Id. 188, discussed and distinguished. 


Error to the Common Pleas of Erie county. 

This was an action of assumpsit on a promissory note. 

Upon the trial, the plaintiff put in evidence a promissory note, in the 
usual form, for $250, signed by the defendant, Brown, to the order of 
one Smith, and by him ‘endorsed. The plaintiff, it was proved, was a 
bona fide holder for value without notice. 

“The defendant offered to prove that the note had been altered with- 
out his knowledge or consent, and that the paper in suit was but a part 
of an agreement entered into between himself and Smith, purporting to 
constitute defendant an agent to sell hay and harvest spielens and that 
the paper, since it was signed, had been cut in two, thus making it ap- 

ear to be a genuine pores note; that a large part of the original 
Instrument was cut off, and that when he signed it, it was in the follow- 
ing form :— 

[PRINTED AGREEMENT OF AGENCY]. 
“ North East, April, 2d, 1872. 

Six Montms after date I promise to pay J. B. Smith or 

order TWO HUNDRED AND FIFTY Dollars 


for value received, with legal interest without 
defaication or stay of execution. 


bearer Frety DoLLaRs when Is 1] by 
worth of Hay and Harvest Grinders 
appeal, and also without 


T. H. BROWN, 
To this offer the plaintiff objected. 
The court (Vincent, J.), excluded the testimony. 

The defendant submitted points to the court, chiefly predicated upon 
assumptions of facts contained in his offer of proof, Which points the 
court rejected, and thereupon charged the jury: ‘There is no evidence 
impeaching this paper asa note in the hands of the plaintiff, and your 
verdict must therefore be for the plaintitf.”’ : 

Verdict and judgment for plaintiff, to which defendant took this writ 
of 3 assigning as error, inter alia, the rejection of his offer of 

roof. 

Benson §& Brainerd, for the plaintiff in error. 

és bag defendant did not sign a promissory note, and is not therefore 

iable. ' 


Agent lor Hay & Harvest Grinders,’ 


The petition for a dis- | 
The bankrupt | 


This did not prevent filing his petition | 


Notes and Bills, 581; Master v. Miller, 4 T. R. 320, 346; 8. C. 1 Smith 
Leading Cases, 934; Fay v. Smith, 1 Allen, 477; Cock v. Coxwell, 2 
Cromp., Mees. and Roscoe, 290. 

Cutting the contract in two pieces makes it void. 2 Parsons on Notes 
and Bills, 280; Chitty on Bills, 182; Bruce v. Westcott, 3 Barb. 374; 
| Warrington v. Early, 2 Ellis & B. 763; Stephens v. Graham, 7 8. & R. 
505; Benedict v. Cowden, 49 N. J. 396-400. 

In Pennsylvania the law is well settled. U.S. Bank v. Russel, 3 Yeates, 
391; Stephens v. Graham, 7 8..& R. 505; Southwark Bank v. Gross, 11 
Casey, 80; Hill v. Cooley, 10 Wright, 259. 

The plaintiff's remedy in such cases is solely against the man from 
whom he received the paper. 

Master v. Miller, 4 T. R. 320, et supra; Whitney v. Snyder, 2 Lan- 
sing, 477. 

Garrard v. Hadden, 17 Sm. 82, and Phelan v. Moss, 17 Id. 59, 
are extreme cases, and go too far. They are contrary to principle and 
authority, and should be reconsidered. 

F. F. Marshall, for defendant in error. 

The case is governed by Phelan v. Moss, svpra, and Zimmerman v. 
Rote, (25 Sm. 188), which decide that itis the duty of a man to guard both 
himself and the public against fraud and alteration, by refusing to sign 
paper made in such a form as to admit of fraudulent alteration with 
ease and without ready detection. 

The defendant was blinded by greed of gain, and hoped by signing 
the paper to make $200 for every $250 worth of goods sold. The paper 
was irregular in form when signed, the date wasin the left-hand corner, 
| with a white margin through the centre, and signed by Brown on the left 
| of this margin. 
| Nov. 4. Tue Court. The learned counsel for the plaintiff in erro 

has appealed to us to reconsider and overrule Phelan v. Moss, 17 P. F. 
Smith, 59, and Garrard v. Hadden, Ibid., since followed in Zimmerman 
v. Rote, 25 P. F. Smith, 188. We mean, however, to adhere to these 
cases, as founded both on reason and authority, and gs settling a principle 
of the utmost importance in the law of negotiable securities. That prin- 
ciple is, that if the maker of a bill, note, or check, issues it in such a 
condition that it can easily be altered without detection, he is liable to a 
bona fide holder, who takes it in the usual course of business before ma- 
turity. The maker ought surely not to be discharged from his obliga- 
tions by reason, or on account of his own negligence in executing and js- 
suing a note that invited tampering with. These cases did not decide 
that the maker would be bound to a bona fide holder on a note fraudu- 
lently altered, however skilful that alteration might be, provided, that 
he had himself used ordinary care and precaution. He would no more 
be responsible upon such an altered instrument that he would upon a 
skilful forgery of his handwriting. The principle to which I have ad- 
verted is well expressed in the opinion of the court in Zimmerman v. 
Rote, (25 P. F. Smith, 191.) It is the duty of the maker of the note to 
guard not only himself but the public against frauds and alterations, by 
refusing to sign negotiable paper made in such a form as to admit of 
fraudulent practices upon them with ease and without ready detection. 
But would the facts offered to be given in evidence, and rejected by the 
court below, have brought the case within the line of these decisions? 
We think not. In Phelan v. Moss, and in Zimmerman v. Rote, the party 
signed a perfect promissory note, on the margin of, or underneath which, 
was written a condition which, as between the parties, was a part of the 
contract, and destroyed its negotiability. But it could easily be separa- 
ted, leaving the note perfect, and no one would have any reason to sus- 
pect that it had ever existed. 

In Garrard vy. Hadden, the note was executed with a blank, by which 
the amount might be increased without any score to guard against such 
analteration. In all these cases the defendants put their names to what 
were on their faces promissory negotiable notes. In the case before us, 
on the defendant's offer,he did not sign a promissory note, but a contract 
by which he was to become an agent for the sale of a washing machine. 
It was, indeed’ so cunningly framed that it might be cut in two parts, 
one of which, with the maker’s name, would then be a perfect negotia- 
ble note. Whether there was negligence in the maker was clearly a 
question of fact for the jury. The line of demarcation between the two 
parts might have been so clear and distinct, and given the instrument so 
unusual an appearance as ought to have arrested the attention of any 
prudent man. But it may have been otherwise. If there was no negli- 
gence in the maker, the good faith and absence of negligence 
on the part of the holder can not avail him. The alteration was a for- 
gery, and there was nothing to estop the maker from alleging and prov- 
ing it. The ink of a writing may be extracted by a chemical process, so 
that it is impossible for any but an expert to detect it, but surely in such 
a case it can not be pretended that the holder can rely upon his good 
faith and diligence. We think, then, that the evidence offered by the 
defendant below should have been received. r 

Judgment reversed, and a venire facias de novo awarded. 

Opinion by Suarswoop, J. 









—A bill is before the legislature of New York and has passed one 
house providing that no writ of error shall stay or delay the execution 
of judgment or of sentence unless it shall be allowed by a justice of the 
supreme court of the judicial department where the conviction shall 
have been made, upon five days’ notice in writing to the district attorney 
of the county where the conviction shall have beea had, and unless 
such writ of error shall contain an express direction that it is to 
operate as a stay of proceedings on the judgment upon which the writ 
shall be brought. 
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Practice—Discretion of Trial Court as to Manner of 
Admitting Evidence—Exceptions to Charge. 


THE FIRST UNITARIAN SOCIETY v. FAULKNER ET AL. 
Supreme Court of United States, October Term, 1875. 


1. Practice—Mode of Conducting Trials—Admitting Evidence be- 
fore Foundation is Laid.—On the trial of a cause before a jury, the declara- 
tions of a person were admitted without showing that he was the agent of the 
party sought to be charged ,—the party offering the evidence promising to show 
such agency afterwards, and the judge receiving it subject to its being stricken out 
if the fact of agency should not beshown. Such proof was not afterwards made, 
nor was the attention of the judge called to the omission, but the case was sub- 
mitted to the jury on a hyphothesis which rendered it immaterial. Held, a mat- 
ter within the discretion of the trial court and no error. 


Argument 1. ‘‘ Except in special cases, it is the better practice that the foun- 
dation, in such a case, should be laid before the declarations or admissions are 
admitted, but it is competent for the presiding judge, if in his judgment the 
ends of justice require it, to relax the rules of evidence and admit the evidence 
offered, before the proper foundation for the admissibility of the same is laid, 
if he is well assured by the party offering the evidence that the agency in ques- 
ion will be subsequently proved. ’’ 

Argument 2. ‘* Whenever the strict rule is relaxed, in such a case, it is the 
duty of the party to whom the indulgence has been extended to make the assur- 
ances given to the court, and, in case of unreasonable delay, it would be quite 
proper for the court to call attention to the subject, and inform the delinquent 

arty that the evidence admitted would be stricken out, unless proof to lay the 
Seuatation for its xdmisgion was introduced before the evidence was closed. 
Nor must it be understood that the other party can remain silent and suffer an 
error to be committed by the court, in order that he may have a valid exception 
if the verdict is in favor of his adversary.’’ 

Argument 3. The flexibility of the rules of procedure which obtain in con- 
ducting jury trials, and the discretionary power of the trial court to relax such 
rules, stated and discussed. 

2. . Exceptions to Charge of Court.—A party excepting to the 
cha of the court must point out specific errors, and such as must have preju- 
diced his rights. General exceptions to extended portions of the charge, as 
well as mere verbal criticisms, will be disregarded. 





In error to the Circuit Court of the United States for the Northern 
District of Nlinois. 

Mr. Justice Clifford delivered the opinion of the court. 

Services were rendered by the plaintiffs, as architects, in making plans 
and designs and in furnishing drawings, specifications, and estimates for 
the corporation defendants, preparatory to the erection and completion 
of a church edifice for their religious socity. Annexed to the declara- 
tion is a bill of particulars, setting forth the claim of the plaintiffs, 
which is as follows: 

For services as architects in making designs, plans, drawings, 
specifications, and estimates for a church building, with base- 

ment, to cost seventy-eight thousand dollars - - - $2,730 00 
For second design and drawings, showing the elevation of the 

church building, with chapel in rear and tower between the 


church and chapel, to cost seventy thousand dollars - — - 700 00 
For modification of the above design, with chapel in rear and 

tower at angle of the church, to cost seventy thousand dol- 

lars - - - - - - - - 700 00 
For design of church with basement but without tower, to cost 

forty thousand dollars - - - - - 400 00 


$4,530 00 

Due service was made, and the defendants hae yrs and pleaded that 
they never promised in manner and form as alleged in the declaration. 
Issue being joined, the parties went to trial and the verdict was for the 

laintiffs, in the sum of three thousand eight hundred and sixty-two dol- 
ars and fifty cents, part of which was subsequently remitted, and judg- 
ment was rendered for the plaintiffs in the sum of two thousand nine 
hundred dollars. Exceptions were duly filed by the defendants to the 
rulings and instructions of the court, and they sued out the present writ 
of error. 

Enough appears in the transcript to show that the plaintiffs were part- 
ners, seeking employment as architects, and that the firm was repre- 
sented in all the negotiations — in the bill of exceptions by the 
junior member of the firm. Testimony was given by him at the trial 
tending to prove that the plaintiffs, at the request of the defendants, 
had submitted plans to the latter for a pass edifice, in competition 
with other architects, for the examination and choice of those com- 
posing the defendant corporation. Evidence was also offered by the 
plaintiffs, consisting of the testimony of the same witness, sone to 
prove conversations between him and the pastor of the church, and of 
the action of the plaintiffs in consequence thereof; and they also offered 
his testimony in evidence tending to show statements and admissions, 
purporting to have been made by the pastor in relation to the employ- 
ment of the plaintiffs by the defendants, as architects, at a social meet- 
ing of the church; to all of which the defendants objected, because no 
evidence had been given tending to show that the pastor was, in any 
sense, the agent of the defendants, or that he had any authority to act 
for them in relation to the employment of the plaintiffs as architects. 

Responsive to that objection the plaintiffs stated to the court that they 
expected to prove that the pastor acted in that behalf, as the agent of | 
the society, and that the society acquiesced in his acts, and upon that | 
understanding the objection was overruled, the court remarking that the | 
testimony. would become material if the plaintiffs should subsequently 
give evidence to prove the agency of the pastor at the time of the in- | 





terview with the business partner of the plaintiffs when the plans were 
submitted or modified, und also at the social meeting of the society, 
when certain members of the building committee and many members 
of the society were present. 

Exceptions were taken by the defendants to the ruling of the court in 
admitting these several declarations and admissions, but the bill of ex- 
ceptions shows to the satisfaction of the court that the evidence was ad- 
mitted subject to the condition that the plaintiffs should subsequently 
prove that the party who made the declarations was the agent of the so- 
ciety. No such evidence was afterwards introduced by the plaintiffs, 
but the bill of exceptions also shows that the attention of the court was 
not again called to the subject, and that the case was submitted to the 
jury on the hypothesis that it was not proved that the plaintiffs were 
the architects of the society. 

Declarations of the pastor were not competent evidence unless it was 
proved that he was the agent of the society, and that the declarations or 
admissions were made in respect to matters within the scope of his 
agency, but it 1s not absolutely necessary that the proof of agency in 
every such case should be first ‘introduced. Except in special cases it 
is the better practice that the foundation, in such a case, should be laid 
before the declarations or admissions are admitted, but it is competent 
for the presiding judge, if in his judgment the ends of justice require it, 
to relax the rules of practice and to admit the evidence offered before 
the proper foundation for the admissibility of the same is laid, if he is 
well assured by the party offering the evidence that the agency in ques- 
tion will be subsequently proved. 

Rules of practice, in conducting jury trials, are necessarily somewhat 
flexible, and that remark applies as well to the rules having relation to 
the order of proof as to those which regulate the number of witnesses 
which a party may examine, or the time, manner, or extent of a cross- 
examination. Al] agree that in ordinary cases the plaintiff must begin, 
and the general rule is that he must introduce all of hig substantive evi- 
dence before the defendant is required to open his defence, and the cor- 
responding general rule applicable to the defendant is that he must in- 
troduce all of his substantive evidence before the plaintiff is required to 
give evidence in rebuttal. 

Beyond all doubt those are good general rules, but it is competent for 
the presiding judge, in case the ends of justice require it, to relax either 
of those rules of practice, and to allow evidence to be given by either 
party in such other order as he, the said judge, in the exercise of a sound 
discretion, may direct. Where an agreement was offered in evidence and 
it was necessary, in order that it should be competent for the considera- 
tion of a jury, that proof should be given that the signer was au- 
thorized to execute it, and the instrument having been admitted be- 
fore the authority of the signer was proved, the opposite party ex- 
cepted to the ruling of the court in admitting it, but Judge Story held 
that there was nothing in the exception, and remarked that “it was as 
competent for the party to prove the authority after, as it was before, 
giving the agreement in evidence.” Bank v. Guttschlick, 14 Pet. 29. 

Equally decisive are the views of this court. as expressed in a subse- 
quent case in the same volume. Speaking of the general subject, the 
court say, the mode of conducting trials, thé order of introducing evi- 
dence, and the times when it is to be introduced, are properly matters 
belonging to the practice of the cireuit courts, with which this court 
ought not to interfere, unless it shall choose to prescribe some fixed gen- 
eral rules upon the subiect. Railroad vy. Stimpson, 14 Id. 463; Wood 
y. U.S., 16 Id. 361; Kelley v. Crawford, 5 Wall. 790. 

State courts have adopted the same rules of practice, and they are of 
such immediate necessity that we should come to the same conclusion, 
even if the question were not controlled by the repeated decisions of this 
court. Smith v. Britton, 4 Hump. 202; Cushing v. Billings, 3 Cush. 159; 
Caton v. Carter, 9 G. & J. 477. 

Whenever the strict rule is relaxed, insuch a case, it is the duty of 
the party to whom the indulgence has been extended, to make good the 
assurances given to the court, and in case of unreasonable delay it would 
be quite proper for the court to call attention to the subject and inform 
the delinquent party that the evidence admitted would be stricken out, 
unless proof to lay the foundation for its admission was introduced be- 
fore the evidence was closed. Nor must it be understood that the other 

arty can remain silent and suffer an error to be committed by the court 
in order that he may have a valid exception if the verdict is in favor of 
his adversary. 

Viewed in any light it was not an error in the court to admit the evi- 
dence, and the attention of the court not having been again called to the 
subject, and inasmuch asthe bill ofexceptions shows that the evidenee 
admitted, in view of the hypothesis adopted by the court in submitting 
the i. to the jury, became entirely immaterial, the exception is -over- 
ruled. 

[The learned justice proceeded to discuss in a general way the evidence 
and the charge of the judge, in the course of which he said: ‘Mere 
verbal criticisms of the charge of the judge are not entitled to any con- 
siderable weight in a court of errors. Such courts look at the substance 
and legal effect of the language employed, without much regard to mere 
inaccuracy of expression, unless the error is one which might prejudice 
” a of the party seeking redress.” The opinion concludes as fol- 

ows. 

Two or three passages of the charge, it must be admitted, are quite in- 
definite and somewhat obscure,but they are not more so than the excep~ 
tions of the defendants, which are addressed to nearly a page of the re- 
marks of the judge, without any attempt to specify any particular para- 

ph or passage as the subject of complaint; nor does the assignment 
of errors have niuch tendency to remove the ambiguity. 

Instructions given by the court to the jury, are entitled to a reason- 
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able interpretation, and they are not, as a general rule, to be regarded as 
the subject of error on account of omissions not pointed out by the ex- 
cepting party. Castie v. Bullard, 23 How. 189. ‘ 

iven now, though the complaining party has filed an assignment of 
errors, and submitted a written argument, it is by no means certain what 
the precise complaint is, unless it ‘be that the verdict, in their view, is 
for the wrong party. Courts of error have nothing to do with the ver- 
dict of the jury, if it is general and in due form, except to ascertain, if 
they can, whether improper evidence was admitted to the jury, or 
whether the jury was saaloased by the presiding judge. No error of 
the kind is shown in the record, and the judgment is affirmed. 





The Rule in Shelley’s Case. 
TESSON ET AL. v. NEWMAN. 
Supreme Court of Missouri, January Term, 1876. 


Hon. DAvID WAGNER, _) 
« W. B. Napton, 
“Ti. M. Vortgs, > Judges. 
« -T. A. SHERWOOD, | 
« WARWICK Hoven, } 


1. Rule in Shelley's Case.—The rule Shelley’s case has been abolished in 
Missouri by statute (2 Wagner’s Statutes, p. 1351, § 6). 


2. . Case in Judgment.—The premises in controversy were con- 
veyed by Victorine B. Tesson in trust for the soie use and bentit of 
Lucia M. Tesson and Coralie Polkowski, and their heirs and assigns for- 
ever, with the provision that at their death the trust was to cease and determine, 
and all the legal and equitable estate of, in and to the land in question was to go 
to and vest absolutely in fee simple in the heirs of Lucia and Coralie, and their 
heirs and assigns forever. Held, that under the operation of the above statute, 
Lucia and Coralie took simply a life estate in the premises, and that the fee sim- 
ple in remainder vested in their heirs. 





Error to the St. Louis Circuit Court: 

Waayer, J., delivered the opinion of the court. 

Plaintiffs state in their petition that on the 26th day of December, 
1852, Victorine B. Tesson being the owner in fee simple and in posses- 
sion of a larger lot of land, of which the lot in controversy forms a 
part, ennupel the same to certain trustees and to the survivor of them, 
in trust for the sole and exclusive use and benefit of the plaintiffs, 
Lucia and Coralie, and their heirs and assigns forever, free from the 
management or control of any husband they then or thereafter might 
have. A copy of the deed forms a part of the record in the case, and 
in it there is a provision that at the time of the death of the said Lucia 
and-Coralie, the trust therein created should cease and terminate, and 
that all of the legal and equitable estate in and to the said land should 

‘o to and vest absolutely in fee simple in the heirs of said Lucia and 

Joralie and their heirs and assigns forever. The petition avers that on 
the 10th day of December, 1874, the plaintiffs, for the sum of two 
hundred and fifty dollars, bargained and sold in fee simple and in full 
property the lot in controversy, and executed and acknowledged a deed 
in due form, conveying to defendant and to his heirs and assigns forever, 
in fee simple absolute, and tendered the same to the defendant, and 
demanded the two hundred and fifty dollars in payment thereof, but 
that defendant refused to accept the deed and pay the money according 
to the contract, for which reason judgment was prayed. 

Defendant in his answer admitted all the statements set forth in the 
petition, but denied. that the deed from Victorine B. Tesson vested 
anything more than a mere life estate in the plaintiffs, Lucia and 
Coralie; and that the fee simple was vested in their heirs, subject to 
their life estate, and therefore the said Lucia aud Coralie were incap- 
able of complying with their agreement and making a good title to the 
defendant. 

To this answer there was a demurrer, on the ground that the deed 
from Victorine B. Tesson of December 20, 1852, vested the absolute 
title in Lucia and Coralie, and authorized them to convey the fee. The 
court sustained the demurrer, and the defendant refusing to further 
answer, final judgment was given for the plaintiffs. 

The case of Roberts Vv. Moseley 51 Mo., 282, which has been cited 
in this court, has no bearing upon the question. In that case Mrs 
Moseley, the cestui que trust or beneficiary in the deed, nade no attempt 





to dispose of the property in her lifetime, and when she died it | 


descended to her heirs, and the effort was to dispossess them, not on 
account of any act of hers, but in consequence of a conveyance from 
another party. 


way of remainder, either with or without the interposition of another 
estate of an interest of the same legal or equitable quality, to his heirs 
or heirs of his body, as a class of persons to take in succession, from 
generation to generation, the limitation to the heirs entitles the ances- 
tors to the whole estate.”” 1 Preston on Est. 2638, 419. 

The construction was that the words heirs or heirs of the body created a 
remainder in fee or in tail, which the law, to prevent an abeyance, vested 
in the ancestor, who was tenant for life, and by the conjunction of the 
two estates, he became tenant in fee or in tail, and whether the ancestor 
took the freehold by express limitation, or by resulting use, or by impli- 
cation of law, in either case the subsequent remainder to his heirs, united 
with, and was executed on, his estate for life. 

The rule in Shelley’s case is a part of the common law, but in most 

of the states it has been repealed by statute. 2 Washburn Real Prop. 2d 
Ed. 563 ; Wms. Real Prop. Rawle’s note, 241. In the code of 1845 our 
legislature enacted that, ** Where a remainder shall be limited to the 
heirs, or heirs of the body, of a person to whom a life estate in the same 
ego shall be given, the person who, on the detérmination of the 
ife estate, shall be the heir or heirs of the body of such tenant for life, 
shall be entitled to take of such purchasers in fee simple, by virtue of 
the remainder so limited in them.” This section has been continued in 
all the subsequent revisions. 2 Wagner’s Statutes, page 1351, sec. 6. 
The section is a literal transcript of the Revised Statutes of the State of 
New York, and was adopted to expressly repeal and abrogate the rule. 
Chancellor Kent in commenting on the scope, effect and operation of 
the section, remarks: “‘ The abolition of the rule applies equally to deeds 
and wills, and in its practical operation it will, in cases where the rule 
would otherwise have applied, change estates in fee into contingent re- 
mainders. It sacrifices the paramount intention in all cases, and makes 
the heirs instead of the ancestor the stirps or terminus from which the 
ea | of heirs is to he deduced. It will tie up property from alienation 
during the lifetime of the first taker, and the minority of his heirs. But 
this, it may perhaps be presumed, was the actual intention of the party, 
in which he creates an express estate for life in the first taker, for other- 
wise he would not have so limited it.”” 4 Kent’s Com. 232. 

I think there is not one opinion in this state among the profession, and 
that is that the rule in Shelley’s case has no existene with us since the 
enactment of the statute. The late Judge Richardson, in concluding his 
opinion in Riggins v. McClelan (28 Mo. 29), observed that the rule in 
Shelley’s case was abrogated in this state in respect of limitations by will, 
by the eighteenth section of the statute of wills of 1825, and, in regard to 
conveyances, by the seventh section of the act of 1845 concerning con- 
veyances. 

Now, the deeed of Victorine B. Tesson conveyed the premises in 
trust for the sole and exclusive use and benefit of Lucia M. Tesson and 
Coralie Polkowski and their heirs and assigns forever, and at the death 
of the said Lucia and Coralie the trust created was to cease and deter- 
mine, and all the legal and equitable estate of, in and to the land was to 
go to and vest absolutely in fee simple in the heirs of Lucia and Coralie 
and their heirs and assigns forever. Under the operation of our statute, 
Lucia and Coralie took simply a life estate in the premises, and the fee 
simple in remainder vested in their heirs 

Wherefore the judgment should be reversed and the cause remanded. 
Judges Napton and Sherwood concur, Judges Vories and Hough absent. 





Correspondence. 
A RISING BAR. 
Kansas Crry, January 27, 1876. 

Epirors CentraL Law JournaL:—Among the current topics re- 
ported in the Albany Law Journal of the 22d inst, is an account of a 
meeting of members of the profession in New York, at which a resolu- 
tion was adopted that “as a mark of respect to the presiding and asso- 
ciate justices of the general term of the supreme court, first depart- 
ment, and as an indication of reverence for law, order and justice, the 
crier of the court be requested from the opening of the general term in 
January of this centennial year, tocommence the practice of announcing 
the daily entrance into the court-room of the presiding justice and his 
associates; and that the members of the bar thereupon rise and remain 
standing until the presiding justice and his associates are seated.” The 
Albany commends the resolution as “entirely appropriate and calcu- 
lated to heighten the dignity and influence of the administration of 
justice.” 

Any regulation made for the purpose of expediting court proceed- 
ings, or that tends to promote good order is ‘of substantial utility; but 
how any good purpose is to be subserved by the adoption of such a sense- 
less ceremonial as that resolved upon, I, for one, fail to see. Dignity in the 


| judiciary that is to be heightened in this manner, must be of a verv cheap 


The main reason advanced, and the only reason that can be urged in | 


support of the decision of the court below, is that the rule in Shelley's 
case 1 Co. 104 is still the law in this state. If this be true, then the 
judgment is correct. 
when the ancestor, by any gift or couveyance taketh an estate of free- 
hold, and in the same gift or conveyance an estate is limited either 
mediately or immediately, to his heirs, in fee or in tail, the word heirs 
is a word of limitation and not of purchase.” Mr. Preston, in his 
essay upon the rule, gives the following definition of it, which has 

en pronounced by high authority, as full and correct: ‘* When a per- 
son takes an estate of freehold, legally or equitably, under a deed, will, 


In Shelley’s case the rule was stated to be “that | 


quality. To suppose that the influence of the administration of justice is 
to be enhanced by a miscellaneous collection of lawyers, bobbing up 
when the crier announces the entrance of their honors, is to suppose that 
the people to be influenced by this supple-jack performance are all fools. 
To be sure, if the New York lawyers desire to render themselves ridicu- 
lous, no one else has a right to complain. It is not claimed that the ob- 
servance of this ceremony is, in itself, so absurd as to expose every one 
to ridicule who practices it. Where any ceremony has been habitually 
observed for a series of years, and has from time immemorial been asso- 
ciated with grave affairs, unless it is essentially nonsensical or trouble- 
some, it should not be dispensed with, But when it becomes necessary to 
contrive and invent postures and genuflections, and to go through striking 


or other writing, and in the same instrument there is a limitation by | tableaux, for the purpose of inspiring respect for judicial functionaries, 





86 CENTRAL LAW JOURNAL. 


[Vol. 8, No. 5. 





enhancing their dignity and increasing the influence of the laws they are 
called upon to expound, it seems to be an acknowledgment of popular 
imbecility, or that there is a woeful lack of personal dignity of charac- 
ter in the incumbents of this judicial office. What sudden emergency 
has called forth this spasmodic expression on the part of the bar of the 
“First Department” in New York, in support of the dignity of their 
judiciary ? What is the matter with “ the Nignity and talinence of the 
administration of justice ” in New York, that it needs heightening? Is 
it possible that some of the irreverent laity, have captiously taken cog- 
nizance of the fact that the courts of justice have failed to secure the ob- 
jects for which courts were created? If so, it seems to me that the most 
expeditious method of increasing popular respect for judicial tribunals, 
would be to reassure the public by rendering them more effective. Pub- 
lic opinion is too intelligent, to be cajoled or deceived by any such trum- 
pery devices, as newly contrived ceremonies. If the wave of corrup- 
tion and venality that has lately swept over the city of New York, bear- 
ing — its breast the startling conviction that the law is powerless to 

unish wealthy knaves, has reached any of the pets of the New York 

ar, or even splashed the judicial ermine, no tinseled fripperies that may 

thrown around the tainted ones, will serve to concea —s 
oe OW. 


WILLIAM A. BEACH AND JOHN K. PORTER. 


Eprrors Central Law Journat :—In the burnished sketch of Wil- 
liam A. Beach by Mr. Parks, in number three of the present volume of 
the JouRNAL, some slight inaccuracies have crept into the surroundings 
of the principal character. The following mention will, perhaps, be ac- 
cepted, in deference to the truth of history. 

Vhen John K. Porter went to Albany, it was upon the solicitation of 
that great common-lawyer, Nicholas Hill, and the two, with Peter Cag- 

T, —s under the firm of Hill, Cagger & Porter, until the death of 

r. Hill in the autumn or winter of 1859. After Mr. Hill’s death, Sam- 
uel Hand, of Essex, came into the firm. which became Cagger, Porter & 
Hand, and inthe autumn of 1864, Mr. Porter was elected to a full term 
in the court of appeals; and taking his seat on the first of January, 1865, 
he remained three years a working judge, and made most valuable con- 
tribution to the store of legal learning. He resigned at the close of 
1877, to seek the more ample rewards of active practice. 

The writer well remembers the masterly trial, by Clarke B. Cochrane, 
then (1859) a member of Congress from the district of New York, of an 
action at the Schenectady circuit, against The Western Railroad Cor- 
poration, for personal injuries to the plaintiff. 

John H. Reynolds, now on “the Commission of Appeals,” defended. 

He was then counted at the head of the railroad lawyers, and became 
so favorably impressed with Mr. Cochrane’s conduct of the case, that an 
offer of partnership in Albany, followed. The new firm of Reynolds, 
Cochrane & Harris was formed. 

The following coincidence will be remembered by many: In 1861 the 
elder Harris was in the Senate, and Cochrane and Reynol s were in the 
lower House of Congress,—all from the same office,—the latter having 
defeated the distinguished Erastus Corning. 

Ira Harris has now followed Cochrane, Cagger and Hill; while Beach, 
Porter and Reynolds remain in fullness of favor. A. H. Ayres. 

Parsons, Kansas, January 25, 1876. 








Notes and Queries. 
BANKRUPT ACT—SECURED CREDITORS. 


Epitors Centra Law Journal :—In the amended act of 22 of 
June, 1874, 3 12, of involuntary bankruptcy is this clause * * “Shall 
be adjudged a bankrupt on the petition of one or more of his creditors, 
who shal! constitute one-fourth thereof at least, in number, and the ag- 
ate of whose debts provable under this act, amounts to at least one- 

of the debts so provable,—which if strictly construed,—and I see 
nothing in the enactment which can avoid a strict construction,—virtually 
defeats its beneficial operation. Several cases have come under my ob- 
servation recently, and one particularly on which I would like to have 
the opinion of your bankruptcy practitioners. A. owing debts to the 
amount of $5,000—and having property valued at $4,000——absconded, 
leaving his property subject to attachment. B.C. D. & E. attach and 
hold all the property (B. being first in order of attaching creditors, 
holding priority of lien and oy creditor), left by A. and refuses 
to co-operate with F., who holds the remaining $1,000 against A., 
but who has no remedy and must stand aloof and see the property ap- 

ropriated to the payment of the more fortunate creditors’ claims. Are 
B. & D. and E., secured creditors within the meaning of the bankrupt 
law, and would F. have the right to proceed alone? Or was this a casus 
omissus which robs the law of its certainly otherwise beneficial opera- 
tion? : 

Early attention will much oblige your country subscribers who have 
not the facilities of otherwise informing themselves, 

Rosert T. Raivey. 


[We do not think therere was any casus omissus here. If the secret 
history of the amendments of 1874 to the bankrupt act were known, it is 
not improbable that it would ap; that the provision in o- was 
concocted to prevent Jay Cook & Co. from being forced in cash te 
The general effect of the provision on the country at on may not have 
been so much of a consideration. However this may be, the question 
put by our correspondent does not seem to be difficult of solution. At- 

ing creditors are not secured creditors, because the adjudication in 
bankruptcy (where there is onc) dissolves all attachments and hence de- 





stroys the security levied within four months previous, unless they have 
passed into judgment, in which case the judgment is not disturbed by 
the bankruptcy proceedings. T. & F. Bankrupt Act, 2 14, p. 12; Bump 
on Banks. p. 435, e¢ seg. The bankrupt law simply says to F., “ under the 
circumstances, I can do nothing for you; you are remitted to the insol- 
vent lawsof the state. If those laws permit you to intervene and share 
ratably with the attaching creditors, very good; otherwise you fall a 
victim to the tender mercies of the common law. ‘ Vigilantibus, non 
dormientibus, leges subvenirent.”—Ep. C. L. J. 


CONSIDERATION FOR AGREEMENT TO DISCHARGE SURETY. 
Kavurman, Texas, January 19th; 1876. 


Epirors CentraL Law JournaL :—I submit the following quere, 
and I wish you, or some of your numerous readers to give a proper solu- 
tion thereof, citing authorities. A. was indebted to ae York merch- 
ants in the sum of five thousand dollars ($5.000). B. was his endorser, or 
surety. A. became insolvent (at least, so far as anything could be made 
out of him by law, was concerned), the New York merchants sue on the 
note—when b. goes to A. and says: “If you will discharge this note, and 
relieve me of all responsibility, I will give you $2,500 in land, to be 
deeded to you at a fair valuation whenever the note is paid. They went 
into written agreement to that effect. A. paid off the note. Now, quere, 
was there sufficient consideration to sustain this contract? J. L.H. 


[Assuming that B. was a surety for accommodation merely, we think 
there can be no doubt on principle that the contract was without consid- 
eration. It was an agreement by B. to pay A. for doing that which A. 
was under an obligation to B., both moral and legal, todo. Will some of 
our readers tell us how it is on authority? Eb. C. L. J.] 


ANTE-NUPTIAL CONVEYANCES IN FRAUD OF DOWER. 


Epirors CentraL Law Journat :— December, aged 69, seized and 

ossessed of considerable real estate, courted and married May, aged 19. 

n Monday preceding the marriage, May asked December if the title to 
the real estate was in him, and he answered “ yes.’’ Tuesday following 
December executed a deed to his son by a former marriage, reciting that 
he was about to be married a second time, and intended to make arrange- 
ments for the support of his proposed wife should she survive him, and 
also desired to provide for his said son, by conveying to him his real es- 
estate- Therefore, in consideration of the premises, natural love and 
affection and of the sum of $5,00, he granted to and conveyed, etc., re- 
serving the rents and profits for his mates life). This deed was re- 
corded Wednesday. Thursday the marriage license was issued, and on 
Friday the marriage was celebrated. May knew nothing of the above 
mentioned deed until after December’s death, which occurred one year 
after marriage. December made no provision for her and she received 
only her distributive share of his personal estate. Can May recover 
dower in the lands conveyed to the son as above stated? Is the deed 
fraudulent as to her? Q. Z. 

Jan. 24, 1876. 








Book Notices. 


TayLor on Potsons.—On poisons relating to Medical Jurisprudence 
and Medicine. By ALFRED Swarr Taytor, M. D., F S., Fel- 
low of the Royal — of Physicians, and Lecturer on Medical Ju- 
risprudence in Guy’s Hospital. Third American, from the third and 
thoroughly revised English Edition. With 104 Ilustrations. 8 vo, 
pp- XVL, 788. Library Sheep. Philadelphia: Henry C. Lea. 1875. 
This, the third edition of a widely known and highly esteemed work, 

has been so completely revised as to be substantially converted into a 

new work. The author states that, like the preceding editions, it never 

was intended to be a complete history of poisons and poisoning, but that 
it is offered simply as a manual for the use of students and practitioners 
in law and medicine, and that it has therefore been kept within very 
moderate limits. Some substances described as poisons are not noticed 
at all; want of space obliging the author to resort to a freedom of selec- 
tion with a special view to practice. The author states that, as a rule, 
he has omitted a description of these poisonous substances which have 
not hitherto given rise to investigations before the legal tribunals. 
Among the evidences of a thorough and fresh revision, we notice on 
p- 110 et seg., a summary of and criticism upon the evidence in the cel- 
ebrated case of Mrs. Wharton, tried at Annopolis, Maryland, in Decem- 
ber, 1871, for the murder, by poison, of General Ketchum. This case, 
as well as several others which Dr. Taylor gives, are calculated to, teach 
in an impressive manner the extreme caution with which the testimony 
of medical experts in such cases should be received. It will be remem- 
bered that the doctors swore against each other on that trial in some- 
what the same manner in which the two priests swore against each other 
in Charles Read’s novel, “The Wandering Heir.” An examination of 
the facts proved, here given by perhaps the greatest living authority on 
the subject after the incidental excitement attendant upon the trial had 
passed away, impeaches some of the so-called medical experts, who tes- 
tified for the prosecution, of gross ignoranco, and fully justifies the con- 
clusion to which the learned author arrives, that ‘ with the medical 
facts as reported, death from poison was not conclusively proved, either 
by pathological or chemical evidence,” and that “the jury were, there- 
fore, justified in acquitting the prisoner of the charge.” He calls atten- 


tion, at p. 316, to a case not so fortunate in its results, that of t 
Wishart, presumably a Scotch case, for the report of it is taken from 
the i hh Medical and Surgical Journal, vol. 26, p. 23, where 
“Sir R. Christison did not detect more than one-fortieth part of a grain 
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of arsenic in the coats of the stomach; but this was deemed sufficient 
chemical evidence, and the prisoner was condemned and executed.” 
After stating that the smallest quantity of arsenic of which he has had 
occasion to give evidence in criminal trials, was from half a grain to a 
grain, estimated as the quantity actually obtained in crystals from the 
stornach, intestines and tissues, he goes on to animadvert upon the 
danger of basing conclusions upon the presence of mere “traces” of 
arsenic. ‘‘Some experts,” says he, ‘‘give no assignable weight to the 
amount of arsenic said to have been detected, but describe it as having 
been present in unmistakable traces!” The danger of trusting to this 
loose kind of evidence, in the absence of symptoms and appearances, 
has been elsewhere ve out (p. 152, ante.) The case of Dr. Park 
a Sept. 29, 1866, p. 358, and Law Times, Oct. 6, 1866, p. 838), 
urnishes a strong illustration of the mischief done by the reception of 
such evidence.” 
Turning to page 152, we find a brief but admirable discussion of what 
we shall take the liberty of christening “the doctrine of traces.” Dr. 
Taylor kicks out of the traces in the following language : 
“Traces, or unweighable quantities, are the ignes fatui of toxicolo- 
ists. One analyst will rely upon the chemical effects produced by the 
ve hundredth part of a grain: another will put his faith in the thous- 
andth, and a third will even go the one hundred thousandth or the mil- 
lionth! I have known an expert to arrive at a conclusion one day that 
he had diszovered traces of poison, while the next day, on further con- 
sideration, he rejected the chemical results as unsatisfactory, 7 be- 
cause the quantity was too small to admit of any fair or reasonable cor- 
roboration. In an examination, made some years since, of an important 
case of alleged murder by poisoning, in which I was joined with the 
late Dr. Miller and another experienced chemist, two of us considered 
that there were ‘traces’ of the poison in a certain organ, and one that 
that they were not reliable. As there was this difference of opinion, 
we rejected the chemical results as unsatisfactory. A reliance upon 
minute and uncorroborated results led Orfila to affirm, erroneously, as 
it has since been proved, that arsenic was a normal constituent of the 
animal body. An undue confidence in the tests for morphia, when ap- 
plied to organic liquids, led an English ‘expert’ to swear to traces of 
this alkaloid in a stomach, and to its having been the cause of death, in 
a case in which he was subsequently obliged to admit that he was in 
error. (Pharmaceutical Journal, Jan. 1855, p. 350, and Feb. 1858, p. 
443; also, Guy’s Hospital Reports, October, P3s7, p- 497. In a more 
recent case, another expert of less experience swore positively to the 
presence of ‘traces’ of morphia in the contents of a stomach of a lady, 
where there was no evidence to show that any had been administered to 
her, or that she had suffered from any of the symptoms of poisoning 
with morphia. (Case of Mrs. Gulliver, Jan. 1874, ante, p. 149.) * * * 
Leaving out the question of the skill of the analyst and the nature of 
the substance, there is one universal and satisfactory test by which the 
existence of ‘traces’ of poison may be confirmed or disproved. No 

oison can be taken into the living body or remain there without pro- 

ucing, sooner or later, certain well-known effects. If this physiologi- 
cal evidence is not forthcoming, it is far more probable that the ‘un- 
weighable’ substance has deceived the analyst, than that an active poi- 
son can have been taken without producing symptoms or destroying 
life. Cases of this description, affecting as they do life and reputation, 
show the absolute necessity of a public prosecutor competent to sift evi- 
dence before the exhumation of a dead body is allowed to take place. 
Where but infinitesmal traces of poison are discovered, and large quan- 
ties of chemicals have been used for its extraction, as in what Sir R. 
Christison has properly designated the ‘enthusiastic’ analysis of some 
French ential fate it would be unsafe to base any conclusion upon 
the results. Thus, in a cause celebre which occurred in 1860 (case of 
Madame Laffarge), the medical witnesses, in order to extract the poison, 
boiled up the body with many gallons of water and acids. The body of 


the husband underwent decoction in large iron cauldrons outside the | 
court, while the wife was on her trial for the murder within! The | 


quantity of sulphuric acid, nitric acid and nitre which must have been 
used on this occasion was so great that there was good reason to suspect 
the introduction of small traces of poison ab extra—the whole quantity 
of arsenic found in the body not exceeding the one handred and thirtiet 
of agrain. A jury would, undoubtedly, be justified in rejecting chemi- 
cal evidence procured by such means.” 

We might continue to quote a variety of the most interesting observa- 
tions on other branches of the subject, but we forbear, for fear of 
quoting the whole book. We will add that it has a good index, and that 
it is printed in the highest style of the art. 





HILiiarp on Taxation. The.Law of Taxation. By Francis HiLiiarp, 

LL. D. Boston: Little, Brown & Co. 1875. 

Notwithstanding the great importance of the subject, and the vast 
amount of litigation that ha« sprung from it, this is the first attempt to 
embody the law on the a and difficult question of texation in 
anything like a connected and complete treatise. The book is written in 
the same style that distinguishes the author’s previous productions. Mr. 
Hilliard indulges in no independent criticisms, nor does he attempt any- 
thing like philosophical discussions of principles. His whole aim and 
endeavor is to succinctly extract the substance of the adjudged cases, and 
to present them to the reader. His works have little or nothing of an 
elementury character about them, and their chief value consists in 
their industrious collection of the anthorities, which causes them to be 
used more frequently than other books of greater learning, and of ad- 
mitted higher standing. ‘The Law of Taxation” is fully equal to any of 
the volumes which the author has previously given to the profession. 








In the introduction a brief historical view is given to the subject of 
taxation, and the first chapter is then devoted to the general salen and 
principles by which taxation is regulated in this country. This includes 
the construction and limitations of the taxing power, the legitimate ob- 
jects of taxation; the nature of a tax, when imposed as a claim upon a 
citizen, the different forms or kinds of taxation and other miscellaneous 
points. The second chapter treats of the mutual rights, duties, and lim- 
tations of the general and state governments in reference to taxation. 
The third, of exemption, and then the law in reference to the place of 
taxation isconsidered. Then successive chapters relating to the prop- 
erty liable to be taxed, the parties, corporations, railroads and banks fol- 
low. Then comes the important subject of assessment, end a distinct 
chapter is given to that branch of it, which concerns municipal assess- 
ments for local improvements, or betterment laws. The concluding por- 
tiog of this work relates to collection, abatement, the general remedies 
connected with the whole subject, and lastly the sale of lands for taxes. 

The several chapters, relating to the United States and state govern- 
ments, to exemption, corporations, banks, railroads and municipal assess- 
ments, are the most interesting in the volume. The prominence that has 
been given of late years to the questions of taxation growing out of these 
subjects, and which must necessarily continue, render them peculiarly 
and vitally important. Beyond any other topic connected with taxation 
they involve constitutional questions of great interest and variety. The 
author, with his usual industry and research, has referred to nearly all the 
cases in the national and state courts up to the period of publication. 
As a collection of all the authorities and a brief statement of what they 
contain, the book is useful and worthy of patronage. But whoever ex- 
pects to find in it a discussion of the great principles which underlie the 
subject, or a sifting or analysis of the cases grounded on reason, where 
they are conflicting or inharmonious, will be disappointed. 

So far as I have taken pains to verify the authorities, they are generally 
cited correctly, and their substance is given. I have, however, discov- 
ered some inaccuracies and no doubt a great many more exist of the same 
sort. Thus, the author says that in Kentucky, a justice of the peace, 
appointed to receive the list of taxable property, can not add to this list 
any article not returned by the owner, and as authority for this proposi- 
tion he cites Tores v. Justices, 2 Murphy, 157, which is a North Birblina 
report. Again, he says that in Kansas an assessor has no authority to 
assess property which a party refuses to list, until the party, 
after being summoned by the president of the board of trustees of a 
town, has failed to appear. To sustain this he cites Trigg v. Glasgow, 2 
Bush, 504, a Kentucky case. These mistakes unquestionably result 
from a too great haste in attempting to get the book published at an 
early day, and a want of carefulness in proof-reading, and verifying the 
citations. But they are great annoyances to the lawyer or judge who has to 
consult the work, for when he finds the proposition he is looking for in 
the text, he turns to the authority cited, and finds that the case does not 
apply to the text. 

The law of taxation in the United States is a difficult subject to write 
upon. It is hard to write a book relating to it which will be accurate 
and trustworthy. The greater portion of the law upon the subject grows 
out of constitutional provisions and legislative enactments, and they are 
diverse and varied in the different states. A condensed view of the de- 
cisions found in the reports, can never be very satisfactory or reliable. 
To thoroughly understand the bearing of the cases, a knowledge of the 
statutes upon which they are adjudicated is indespensable. The difficulty 
is inherent in the very subject. The work of Mr. Hilliard will subserve 
our purpose, and that is a very useful one ; it will furnish a ready refer- 
ence to all the cases of any value on the subject. D. W. 


Legal News and Notes. 


Tue celebrated Grey Nun act, passed by the New York legislature 
last year, has just been repealed by a vote of 103 yeas to 4 nays. 


—TueE Home Judiciary Com., Washington, have agreed to report a 
bill to allow the evidence of defendants to be taken in criminal cases. 


—Srnator Cameron, of Wisconsin, lately presented a petition to 
Congress from his state, asking the abolition of the Senate and a transfer 
of its powers to the House. 


—In the Ontario Legislature the bill giving women the right 
to vote at municipal elections and on money by-laws, has been defeated 
by a small majority. 


—TueE Daily News to-day is informed that writs have been served on 
General Schenck, the American Minister; Albert Grant, the noted 
financier, and others now or formerly connected with the Emma Mining 
Company. 


—TueE editor of the New York Daily Register does not like the way 
they have in England of executing a criminal, condemned to death, and 
of treating his body afterwards; but the learned gentleman need have 
no fear, as he is not a British subject nor likely to be extradited. 


—A piIsPpatcH from Montreal states that great dissatisfaction is ex- 

ressed at the present disorganized state of the judiciary. Several other 
Judges besides Judge Bertholet, who has already sent in his resignation, 
threaten to retire from the Bench. 


—Senator Monanan has introduced a bill into the Ohio Legislature 
providing a fine of fifty dollars for all persons using the name of God in 
vain. Laws inst the use of profane language exist in many of the 
states, but zo tallove they are dead letters. 
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—TueE Supreme Court of Iowa, has solemmly affirmed the principle | 


—Mr. Joyce does not like the accusation that he is insane. Ina 


that railroad companies are liable for damages occasioned by sparks from | letter denying the soft impeachment, he says: ‘‘ FrrEND:—The slip you 


locomotives in that state. The Americans seem to make from time to 
time some rather odd judicial discoveries.—[ London Engineering. 


—TueE German Reichsrath has been engaged in the consideration of 
the amendments to the Penal Code submitted by the government. 
The clause imposing penalties on members of secret societies and the 
clause directed against acts inciting hostility between different classes 
and attacking national institutions, were rejected. Count Von Eulen- 
burg, Minister of the Interior, declared that the aim of the social 
democrats was to establish the “‘Red Republic,” with communism and 
atheism. The new penal provisions were required to obviate the 
necessity of some day drawing the sword. 


—Tue following extract from a message of Governor Allen, of @hio, 
deserves the careful attention of law makers and law administrators. 
The state of affairs alluded to is not confined to Ohio. “TI invite you to 
consider the great injustice frequently done to men and women who are 
more unfortunate than criminal, by the unequal sentences pronounced 
by the courts. The peculiar temperament or condition of the judge, or 
the attendant influences in a community, as frequently mould the char- 
acter of the sentence as the circumstances of the case. Men are serving 
under sentences of thirty years for precisely the same crimes for which 
other men are serving terms of three years. There should be some 
mode of amending the errors of courts in this matter. Of course the 
pardoning power can rectify the irregularity; but it would be better to 
remove, as far as possible, the necessity for the interposition of execu- 
tive clemency.” 


—Prison Rerorm tN Marne.—The convention of county commis- 
sioners and sheriffs, in the interest of prison reform, closed at Augusta 
on the 27th of January. Resolutions were adopted setting forth that 
the well being of society and the culprit 5B that a convict should 
be treated as a man; that prisoners be kept steadily employed at pro- 
ductive labor; favoring the establishment of schools in all jails, and 
that the prisoners be placed under moral and religious influences; that 
prison discipline depends largely upon the characters of the wardens 
and jaiiors; proposing an amendment of the Jail law, so that sentences 
by courts for imprisonment and labor for more than two years should 
be in State Prison, aud for less than that time in the county jails where 
there are workshops; also doing away with the uniformity of prison 
garb. 

—TueE famous judgment of Sancho Panza acquitting the herdsman 
charged with rape, was founded on the ascertained fact that the prose- 
cutrix successfully resisted the attempt to take her purse, which the 
accused made by order of the court. “Sister of mine,” said honest 
Sancho, to the forceful but not forced damsel, “had you shown the 
same, or but half as much courage and resolution in defending your 
chastity, as you have shown in defending your money, the strength of 
Hercules could not have violated you.” It is matter of curiosity to 
observe that this is not a fictitious case, but is to be found in Muyart de 
Vouglans, a learned writer on the Criminal Law of France, p. 498, 4to. 
Paris, 1757. It is the exact case in which Sancho gave judgment, and 
his judgment accorded with that of the French judge.—Ezchange. 


—A BILL has been introduced into the New York senate, providing 
that, whenever one, accused of murder, arson, or highway robbery, 
pleads insanity as a defence, and is acquitted, the jury are to bring in a 
special verdict, and state that the acquittal was due to the insanity; and 
then the court shall order such person to be committed for life to the 
state lunatic asylum. It is just possible that a man may be insane and 
recover his reason. It is also possible that there might be some consti- 
tutional objection in the way of adjudging in advance that an insane 
man never can become sane, and of punishing insanity by imprisonment 
for life. A bill declaring the author of this measure insane and sen- 
tencing him to imprisonment for life, would be as nearly consonant with 
the principles of the common law and the constitutional guaranties 
which protect the liberty of the citizen as this measure; but it would 
not, probably, be shooting as wide of the mark on the facts. 


—Catcuworps.—Law book-makers might, oe s, derive some hints 
from the following catchwords which appeared in the Chicago Times of 
December 3, prefixed to its telegraphic dispatches and displayed so as to 
occupy half a column: 

THE CROOKED AGE. 





Up FORM THE DISTILLERIES RICH WITH MASH, CAME THE CROOKEDS WITH 
THEIR STOLEN CASH. 





° 
THE JUDGES AND THE JURYMEN WERE ALL ON HAND, GLARING FEROCIOUSLY 
ON THE SHRINKING Banp. 





QUOTH THEY OF THE BENCH, ‘‘ STAND UP WE SAY, AND HEAR WHAT WE HAVE 
TO ReMARK To-Day.’’ 





THEN ovuT FILED RINDSKOPF, BROKEN AND BENT, AND QUICKLY TO JAIL 
THAT MAN WAS SENT. 





WHILE THROUHOUT MILWAUKEE THE PEOPLE THOUGHT OF THE RASCALLY Ros- 
BERIES GRANT’S GANG HAD WRovUGHT. 


< cshadainee 
**Anrtr GuILty?’’ SAID A JUDGE ON YESTER MORN, AND STRAIGHTWAY CAME 
BINGHAM, OWNING THE CorRN. 





He ALso REMARKED, AND IT WAS JUST THE THING, THAT BABCOCK BELONGED 
TO THE Devitisu RING. 


In 81. Louis, TOO, THE RUMORS FLEW TILL THE RADICAL HELLIONS KNEW Nui 
WHAT TO DO. 





enclosed from the Lexington, Ky., Gazette, where Dr. Chipley states 
that I was once an inmate of the Eastern Lunatic Assylum, is unfortu- 
nately true. I never was there but once. In 1859, I graduated at the 
Mt. Sterling Academy and during a preparation of months for the 
examination and exhibition, I studied so hard and late at night that my 
mind became perfectly unhinged by the intellectual labor I performed.” 


—TueE Pacific Law Reporter in each issue has a number of advertise- 
ments after the style of the following: 


CERTIFICATE OF PARTNERSHIP. 





I CERTIFY THAT I CONSTITUTE A PARTNERSHIP transacting business 
in this state. Its principal place of business is San Francisco, California. Its 
name is WILLIAM YOUNG. The full names and respective places of residence 
of all its members are signed hereto. ~ Dated, San Francisco, December 21, 1875. 
CHUNG CHONG FONG, San Francisco. 

[SEAL.] N. Proctor Smith, Notary Public. 

Endorsed. Filed December 28, 1875, at the County Clerk’s office. 

T. H. REYNOLDS, County Clerk, 
By W. Stevenson, Deputy Clerk. 

—Tue Moliy Maguire trials are in progress at Mauch Chunk, Penn- 
sylvania. The Philadelphia Times thus describes the difficulty had in 
securing a jury.—“ Every juror is put through an exhaustive examina- 
tion, and, as usual, all the intelligent ones who read the papers are 
either excluded for cause or challenged peremptorily by the defence. 
At this writing, 4 p. m., only five men, all Pennsylvania Dutchmen, 
have been pet 4 and these are subject to peremptory challenge 
hereafter. One of them admitted that he could neither read or write 
English nor understand it perfectly, and kept all his accounts in Ger- 
man. But he was found to have one very high qualification as a juror: 
he never reads the newspapers. It begins to look as though the jury 
would have to be made up entirely of Germans or Pennsylvania Dutch- 
men. The defence may be depended on to challenge any Englishman 
or Welshman who may be on the panel, since they are generally miners 
or engineers in the employ of the mining companies, and have a strong 
feeling against the Molly Maguires. he Irishmen hereabouts are 
thought to sympathize with the defendants, and the commonwealth’s 
attorneys will not probably permit any of that nationality to go upon 
the jury. Americans in this section are generally either wealthy and 
intelligent employers, or clerks, or tradesmen, who read the papers and 
know altogether too much for jurymen. So Americans are out of the 
question. It may take till noon to-morrow to make np the whole jury, 
when the trial will begin in earnest. A heavy mist of drizzling rain has 
mama here all the week, and the streets are full of mud. The court- 

ouse is the only place of entertainment in the town, and people from 
all the country around have flocked in to witness the trial. Judge Dre- 
her is developing a streak of genial humor, which now and then irradi- 
ates the tedious dullness of the proceedings, or mollifies the acerbity of 
the discussions between the lawyers. He is proving himself an able 
and singularly impartial judge.” 


—ENDORSEMENT AND PayMEnT oF P. O. Drarts.—The Treasurer of 
the United States has issued the following instructions: Treasury or 
Post Office drafts must not be paid until the endorsements conform 
to the following regulations: 

1. The name of the payee, as endorsed, must correspond in spelling 
with that on the face of the draft; no guarantee of an endorsement, im- 
perfect in itself, can be accepted. If the name of the payee as written 
on the face of a draft is spelled incorrectly, the draft should be returned 
to the Treasurer of the United States for correction. 

2. Endorsements by mark (X) must be certified by two witnesses. 

3. Endorsements by executors or administrators must be accompanied 
by certified copies, under seal, of letters testamentary or letters of admin- 
istration, as the case may be. 

4. Payees and endorsees must endorse by their own hands: officials, 
officially with full title ; firms, the usual signature by a member of the 
firm, not by a clerk or other person for the firm. 

5. Every endorsement must be by the proper written (not printed) 
signature of the person whose endorsement is required. 

6. Powers of attorney for the indorsement of drafts in payment of claims 
must be dated subsequently to the drafts, must be witnessed by two per- 
sons, and must be acknowledged by the constituent before the Treasurer 
of the United States or an assistant treasurer; a judge or clerk of a Dis- 
trict Court of the United States; a collector of customs; a notar public, 
under his seal, or a justice of the peace or commissioner of deeds; if 
before either of the two latter, the certificate and seal of the county 
clerk as to the official character and signature of the justice or commis- 
sioner is required. If executed in a foreign country, the acknowledg- 
ment must be made before a notary public, with his seal attached, or a 
United States consul or minister. The official taking the acknowledg- 
ment must certify that the said letter of attorney was read and fully ex- 
plained to the said constituent at the time of acknowledgment. See 
section 3477, Revised Statutes. 

7. Evidence of authority to endorse for incorporated or unincorporated 
companies must accompany drawn drafts or be endorsed to the order of 
such companies or associations. Such evidence should be in the form of 
an extract from the by-laws or records of the company or association, 
showing the authority of the officer to endorse, receive moneys, etc., for 
the company, and giving his namejand the date of his election or ap- 
pointment, which extract should be certified to by the secretary or pres- 
ident of the company, and its seal be affixed. If the company has no 
seal, the extract should be certified as correct by a notary public, or 


. other competent officer, under his seal. 
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